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United States Court of Appeals ifor the 

District of Columbia 


No. 6636. 

Harry Wardman, Appellant, 
vs. 

Arthur E. Leopold et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 56750. | 

i 

Arthur E. Leopold and Milton Rindler, Co-pjartners, 

Trading* as Leopold & Rindler, Plaintiff^, 

1 

vs. I 

i 

Harry Wardman et als., Defendants. | 

i 

United States of America, ! 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court Of the Dis¬ 
trict of Columbia, at the City of Washington, in j said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovje-entitled 
cause, to wit: i 

7 I 

i 

1 Statement of the Case. j 

Filed January 2, 1936. I 

In the Supreme Court of the District of Columbia. 

Equity No. 56750. j 

Arthur E. Leopold and Milton Rindler, Co-partners, 
Trading as Leopold & Rindler, Plaintiffs,! 

vs. j 

Harry Wardman et als., Defendants. 

Plaintiffs filed a Bill against the Defendants, onj the 1st 
day of February 1934, and on the 20th day of February 

1—6636a 
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1934 amended the same so that the Bill and Amendment 
thereto read as follows: 

“Bill of Complaint to Establish Lien, for Receiver and for 

Money Decree. 

“The plaintiffs, Arthur E. Leopold and Milton Rindler, 
co-partners, trading as Leopold and Rindler, bring their 
bill of complaint and respectfully show to the court as fol¬ 
lows : 

“1. That the plaintiffs are citizens of the United States, 
residents of the city and state of Xew York, and bring this 
suit in their own right. 

“2. That the defendant, Harry Wardman, is a citizen 
of the United States, and a resident of the District of Co¬ 
lumbia, and is sued in his own right. 

“3. That the defendant, Guy T. Helvering, is the Com¬ 
missioner of Internal Revenue of the United States and is 
sued as such. 

“4. That the defendant, William Alexander Julian, is 
Treasurer of the United States and is sued as such. 

“5. That prior to the times mentioned herein, the plain¬ 
tiffs were, have continued to be, and now are, engaged in 
business as accountants and tax specialists and are espe¬ 
cially engaged in business in representing taxpayers before 
the Internal Revenue Department. 

“6. That on to-wit the 20th day of November, 1924, the 
defendant, Harry Wardman, engaged the plaintiffs to rep¬ 
resent him in the matter of filing claims, briefs and 
2 all other necessary papers and appearing at confer¬ 
ence at Washington in reference to the matter of the 
1921 income tax of the said defendant, and including pe¬ 
titions and applications for refund of tax paid and in rep¬ 
resenting said defendant in resisting additional assess¬ 
ments and in obtaining a reduction in his said income tax 

for the vear 1921. 

•> 

“7. That on said day, to-wit the 20th day of November, 
1924, the said defendant, Harry Wardman, by his agree* 
ment in writing, agreed to pay to the plaintiffs thirty-three 
and one-third percent (33-1/3%) of the total amount which 
the plaintiffs are successful in having refunded to the said 
defendant on the amount paid by him for the taxable year 
1921, it being' the agreement, understanding and purpose 
that the plaintiffs would be paid directly out of any fund 


I 
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recovered by the said defendant or on his behalf thirty- 
three and one-third percent (33-1/3%) thereof. | 

“8. That on to-wit the 20th day of Novembeif, 1924, the 
said Harry Wardman executed his power of attorney ap¬ 
pointing the plaintiffs his true and lawful agenjts for him 
and in his name, place and stead to do any and ajl acts that 
he might do in the matter of adjusting his Federal Income 
Tax for the year 1921, giving and granting unto] the plain¬ 
tiffs full power and authority to do and perfoijm all and 
every act and thing whatsoever requisite and necessary to 
be done in and about the premises, as fully, to jail intents 
and purposes as said defendant might or could |do if per¬ 
sonally present, with full power of substitution and revoca¬ 
tion, and ratifying and confirming all things that the plain¬ 
tiffs or their substitute shall lawfullv do or cause to be 
done by virtue of said power of attorney. 

“9. That, the plaintiffs accepted said emplovtment and 
said power of attorney and tiled the same with the Bureau 
of Internal Revenue in Washington, D. C. ! 

“10. That thereafter the plaintiffs perforated much 
labor and expended much time and energy in behlalf of the 
said defendant in representing him before the bureau of 
Internal Revenue in reference to the tax matter, in the 
preparation of petitions, briefs, calculations, audits, con¬ 
ferences and arguments. 

“11. That on or about the 26th day of Febrmjry, 1929, 
while the plaintiffs were still engaged in representing* the 
said defendant as aforesaid, the said defendant Suggested 
to the plaintiffs that they engage Messrs. Meredith M. Dau- 
bin and Daniel Thew Wright, attorneys at law, jto assist 
them in representing the said defendant before the Board 
of Tax Appeals, where the said case was then pending and 
to such other extent as might be necessary for legjal repre¬ 
sentation. 

“12. That the plaintiffs did agree to engage said Mere¬ 
dith M. Daubin and Daniel Thew Wright and did actually 
engage them to assist and represent them as aforesaid, with 
the agreement with the said Meredith M. Daubin and Daniel 
Thew Wright that the plaintiffs would pay them, for their 
services, one-half of the fee received by the plaintijffs from 
said defendant, less one-half of any retainer, (excluding 
actual disbursements) received by the said Meredith 
M. Daubin and Daniel Thew Wright. 

“13. That thereafter the plaintiffs did coljaborate 
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with the said Meredith M. Daubin and Daniel Thew Wright 
in representing the said defendant before the Board of Tax 
Appeals and performed all necessary services in such col¬ 
laboration as they were required to perform. 

“14. That thereafter the Board of Tax Appeals rendered 
its opinion in favor of the said defendant, whereby the 
original tax assessed against said defendant and paid by 
him of Forty-Six Thousand, Eight Hundred Forty-Three 
and 01/100 Dollars ($46,843.01), and an additional tax as¬ 
sessment of Twelve Thousand, Seventy-Four and 51/100 
Dollars ($12,074.51) making a total of Fifty-Eight Thou¬ 
sand, Nine Hundred Seventeen and 52/100 Dollars ($58,- 
917.52), was revised, the revised tax amounting to Twenty- 
Four Thousand, Six Hundred Twenty-Seven and 45/100 
Dollars ($24,627.45). That therefore the amount of refund 
due to the said defendant is Thirty-Four Thousand, Two 
Hundred Ninety and 07/100 Dollars ($34,290.07), with 
interest from March 15th, 1922, amounting to Twenty-Four 
Thousand, Six Hundred Eighty-Eight and 85/100 Dollars 
($24,688.85), dr a total of Fifty-Eight Thousand, Nine 
Hundred Seventy-Eight and 92/i00 Dollars ($58,978.92). 

“15. That thereafter the Commissioner of Internal Rev¬ 
enue petitioned the Court of Appeals of the District of 
Columbia for a review of said case. That the said Meredith 
M. Daubin and Daniel Thew Wright, pursuant to their em¬ 
ployment by the plaintiffs as aforesaid and with such aid 
and assistance as the plaintiffs could give them, briefed and 
argued said case before the Court of Appeals of the Dis¬ 
trict of Columbia, said case being known as Guy T. Helver¬ 
ing, Commissioner of Internal Revenue, petitioner, vs. 
Harry Wardman, respondent, number 5878, That on De¬ 
cember 11th, 1933, the Court of Appeals affirmed the de¬ 
cision of the Board of Tax Appeals, and thereafter, plain¬ 
tiffs are informed and believe and therefore aver, the man¬ 
date of the Court of Appeals was sent down to the said 
Board of Tax Appeals. 

“16. That upon information and belief, the plaintiffs 
aver that the defendant, Guy T. Helvering, has or is about 
to take such steps as are usual to order the payment to the 
said defendant, Harry Wardman, out of funds in the Treas¬ 
ury of the United States, the said sum of Fifty-Eight Thou¬ 
sand, Nine Hundred Seventv-Eight and 92/100 Dollars 
($58,978.92). 
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“17. That the said defendant, William Alexander Julian, 
as Treasurer of the United States, has funds available for 
the purpose of paying said sum of money to the said de¬ 
fendant, Harry Wardman, and unless a receiver is ap¬ 
pointed as hereinafter prayed, the said defendant, William 
Alexander Julian, will pay said sum of money to the said 
defendant, Harrv Wardman. I 

“18. That by reason of the premises and because of the 
agreement of the said defendant, Harry Wardman, as here¬ 
inbefore described, the plaintiffs claim to have a lien on 
said fund in the amount of Nineteen Thousand, Six Hun¬ 
dred Fifty-Nine and 64/100 Dollars ($19,659.64). being the 
fee earned by them in accordance with the|r contract 
4 with the said Harrv Wardman, which said Wardman 
agreed would be paid out of the funds recovered. 
“19. That the said defendant, Harry Wardman, has 
repudiated his said agreement, and has failed to jnake pro¬ 
vision for compensating the plaintiffs as he has jagreed to 
do and the plaintiffs aver that if the said money jis paid to 
the said defendant, Harry Wardman, he will putl the same 
to his own use, in disregard of the rights of thesej plaintiffs 
and in violation of his agreement. ! 

“20. That upon information and belief these j plaintiffs 
aver that the said defendant, Harry Wardman, is [insolvent 
and has no property, other than said fund, out of iwhich the 
plaintiffs may receive their compensation. ! 


“Premises considered, plaintiffs respectfully pray: 


“1. That a writ of subpoena issue commanding the de¬ 
fendants and each of them to answer the exigencies of this 
bill of complaint. j 

“2. That a rule to show cause issue against tli^ defend¬ 
ants commanding them to show cause why a receiver or 
receivers be not appointed by this court to take ov^r and to 
hold, subject to the decision of the court, said fujnd or so 
much thereof as will be sufficient to pay the plaintiffs their 
earned fee, with interest and their costs in this befialf sus¬ 
tained. 


“3. That a receiver or receivers be appointed 


bv this 


court to take over and to hold, subject to the decision of the 
court, said fund or so much thereof as will be sufijicient to 

• i 

pay the plaintiffs their earned fee, with interest a|nd their 


costs in this behalf sustained. 
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4 4 4. That said fund in the custody of the defendant, 
William Alexander Julian, or in the Treasury of the United 
States, be impressed with a lien in favor of the plaintiffs to 
the extent of the fee earned by them, to-wit Nineteen Thou¬ 
sand Six Hundred Fifty-Nine and 64/100 Dollars ($19,- 
659.64), with their costs and interest. 

4 4 5. That said receiver be directed to pay unto the plain¬ 
tiffs the fee earned by them, namely, Nineteen Thousand, 
Six Hundred Fifty Nine and 64/100 Dollars ($19,659.64), 
with interest and costs. 

44 6. That in the alternative that the defendant, William 
Alexander Julian, be required to deposit in the registry of 
this Court, subject to the further order of this Court, such 
sum as may be fixed by the court as necessary to compen¬ 
sate plaintiffs.for their fee earned by them, namely, Nine¬ 
teen Thousand, Six Hundred Fifty-Nine and 64/100 Dol¬ 
lars ($19,659.64), with their costs and interest and that such 
appropriate orders and decrees be made as may be neces¬ 
sary to pay out of the registry of the court the fee earned 
by the plaintiffs together with costs and interest. 

4 4 7. That such other and further orders and decrees may 

* 

be signed herein as may be necessary. 

5 44 8. And for such other and further relief as to 

the Court- mav seem just and proper. 

ARTHUR E. LEOPOLD. 

MILTON RINDLER. 

GEORGE E. EDELIN, 

THEODORE D. PEYSER. 

Attorneys for Plaintiff . 

Investment Building , 

Washington, D. C. 

4 4 State of New York, 

County of Neiv York , ss: 

4 4 Arthur E. Leopold and Milton Rindler, being first duly 
sworn, depose and say that they have read the aforegoing 
bill of complaint by them subscribed and know the contents 
thereof; that the matters and things set forth therein of 
their personal knowledge are true and those stated upon 
information and belief, thev believe to be true. 

i ‘ ARTHUR E. LEOPOLD, 

i MILTON RINDLER, 

4 4 Subscribed and sworn to before me this 29th day of 
January, 1934. 


CHARLES H. LEVITT.” 
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“Amendment to Bill of Complaint.j 

“Come now the plaintiffs, pursuant to order cif the court, 

and amend their bill of complaint by adding thereto after 

paragraph 7 thereof the following paragraph: j 

- . . 1 

“7a. That the said written agreement of November 20, 

1924 was in words and figures as follows: | 

• i 

“November 20, 1924. 

“Mr. Harrv Wardman, 

1410 K Street, N. W., 

Washington, D. C. 

i 

I 

Dear Sir : 

“We hereby agree to handle your 1921 income tax 
matter, including the filing of claims, Briefs, and all 
6 other necessary papers, and appearing (at confer¬ 
ences in Washington, for the following j considera¬ 
tion : j 

“You are to pay us thirty-three and one-third 1(33-1/3%) 
per cent of the total amount which we are successful in 
having refunded to you on the amount paid by you for the 
taxable year 1921. 

“We are to incur all expenses without reimjbursement 
from you. In the event we are unsuccessful, you hre to pay 
us nothing, either in the way of fee or expenses. ! 

Verv trulv vours, 

LEOPOLD and RINDLER, 
By MILTON RINDLER. 

1 ‘ Accepted: 

HARRY WARDMAN.” ! 


ARTHUR R, LEOP 
MILTON RINDLER 
Bv MILTON RINDLER 


OLD AND 


“GEORGE E. EDELIN, 

THEODORE D. PEYSER, 

Investment Building, 

Attorneys for Plaintiff. 

“District of Columbia, ss : 

i 

“Milton Rindler, being first duly sworn, deposed and says 
that he has read the foregoing amendment to tie bill of 
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complaint by him subscribed and knows the contents there¬ 
of, that the matters and things set forth therein are true. 


MILTON RINDLER. 


“ Subscribed and sworn to before me this 19th day of 
February, 1934. 


PHILIP HERMAN, 
Notary Public , D. C.” 


On the 26th day of Feby., 1934, the Defendant, Wardman, 
filed his Motion to Dismiss, as follows: 


i 


“Motion to Dismiss Bill. 


“Now comes the defendant, Harry Wardman, and moves 
to dismiss the Bill in the above-entitled cause for the fol¬ 
lowing reasons: 


“1. The same fails to set forth facts sufficient to consti¬ 
tute a cause of action. 

“2. The Court has no jurisdiction to grant the relief 
prayed. 

“3. There is no equity in the Bill, the same shows that 
the plaintiffs have an adequate remedy at law. 

“4. The alleged contract set forth in the Bill and upon 
which the alleged cause of action is based, is one of cham¬ 
perty and maintenance, void and unenforceable. 

DANIEL THEW WRIGHT, 

PHILIP ERSHLER, 

Attorneys for Harry Wardman , 

700 Edmonds Bldg.” 


Which Motion the Court overruled bv an order entered of 

* 

record, as follows: 


“Order Overruling Motion to Dismiss. 

“Upon consideration of the motion to dismiss the bill 
of complaint filed herein it is, by the court, this — day of 
June, 1934, 

“Ordered, Adjudged and Decreed that the motion to dis¬ 
miss the bill of complaint be and the same is hereby over¬ 
ruled. JESSE C. ADKINS, 

Justice . 

To which ruling the defendant Harrv Wardman excepts. 

JESSE C. ADKINS, 

Justice.” 
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On the 15 day of Feby 1934, Defendant, Wajrdman, filed 
answer to Rule as follows: 

i 

i 

I 

“Answer to Rule. 

I 

i 

“Now comes Harrv Wardman and for answerl to the Rule 
to Show Cause herein heretofore issued, admits the aver¬ 
ments in paragraphs numbered 1, 2, 3 and 4 of the 
Bill. ‘ | 

S “5. He is without knowledge of anv df the aver- 

ments contained in paragraph 5 of the Bill. 

“6-7. Answering paragraphs 6 and 7 of the Bill, this 
defendant avers that the engagement and agreement in 
writing referred to in said paragraphs, was prepared by 
the plaintiffs and is as follows: 

i 

“November 20, 1924. 

“Mr. Harrv Wardman, 

1410 K Street, N. W. 

Washington, D. C. 

Dear Sir: 

We hereby agree to handle your 1921 income tjax matter, 
including the filing of claims, Briefs, and all other necessary 
papers, and appearing at conferences in Washington, for 
the following consideration: j 

You are to pay us thirty-three and one-third (33%%) 
per cent of the total amount which we are successful in 
having refunded to you on the amount paid bv you for 
the taxable vear 1921. 

We are to incur all expenses without reimbursement from 
you. In the event we are unsuccessful, you are to pay us 
nothing, either in the way of fee or expenses. 

Verv trulv yours, I 

LEOPOLD & RIN]j)LER, 
(Signed) By MILTON RINDLER. 

A ocented • 

(Signed) HARRY WARDMAN.” | 

I 

“This defendant denies everv other averment ih the said 

* i 

paragraphs contained. He is advised and belibves and 
avers on information and belief that the said contract is 
void at law and unenforceable because it is upoh its face 
a contract of champerty and maintenance. 

2—6636a 
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4 ‘8. He admits the averments of paragraph 8 of the Bill. 

“9. lie admits the averments of paragraph 9 of the Bill, 
and further answering the same avers that prior to Feb¬ 
ruary 25, 1929'the plaintiffs abandoned said contract and 
the prosecution of said claim, and that he, this defendant, 
in writing discharged them as his attorneys or representa¬ 
tives therein and on the 4th day of March, 1929, by con¬ 
tract in writing employed Meredith M. Daubin, Esq., an at¬ 
torney at law, 1 to represent him in said tax matters ani 
requested his general counsel and general attorney, Daniel 
Thew Wright, to cooperate and collaborate with the said 
Meredith M. Daubin in the prosecution of said claim, 
9 and on the 25th day of February, 1929, made, exe¬ 
cuted and delivered to said Meredith M. Daubin a 
true and lawful power of attorney, revoking in all respects 
the power of attorney above referred to theretofore given 
to said plaintiffs, and revoking all their authority there¬ 
under, which power of attorney is in words and figures as 
follows: 


“Power of Attornev. 

“Know all men by these presents: 

“That I, Harry Wardman, of Washington, D. C., have 
made, constituted and appointed, and by these presents do 
make, constitute and appoint Meredith M. Daubin, 910 
Evans Building, Washington, D. C., my true and lawful 
attorney for me and in my name, place and stead, hereby 
revoking all former powers of attorney whatsoever in the 
premises for the following purposes, to wit: 

“To represent me in all my Federal Income Tax matters 
before The United State Treasury with particular refer¬ 
ence to a proposed additional assessment and a claim for 
refund for the calendar year 1921; giving and granting 
unto said attorney full power and authority to perform all 
and every lawful act requisite and necessary to be done in 
and about the premises as fully to all intent and purpose as 
I, Harry Wardman, might or could do, if personally pres¬ 
ent at the doing thereof, with full power of substitution and 
revocation; hereby ratifying and confirming all that the 

said attornev or substitute mav or shall do or cause to be 
♦ * 

done bv virtue hereof. 
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I 

“I hereby request that all correspondence o\\ this sub¬ 
ject be had directly with said Meredith M. Ejaubin, 910 
Evans Building, Washington, D. C. 

“In Testimony Whereof, I have hereunto sejt my hand 
this 25th dav of February, A. D., 1929. I 

HARRY WARDMAN. 

I 

City of \\ ashihgton, 

District of Columbia , ss: 

“Subscribed and sworn to before me, this 2;j)th day of 
February, A. D. 1929. j 

Notary j Public.” 

\ 

“The original thereof, duly made, executed anc| delivered 
by this defendant, was hied by the said Meredith M. Dau- 
bin with the Internal Revenue Department of tjlie United 
States of America on the 25th day of February, A. D., 
1929, and has always since remained and is now ^nrevoked 
and in full force and effect. 

“10. This defendant denies every averment] in para¬ 
graph 10 contained. 

“11. This defendant denies every averment] in para¬ 
graph 11 of the Bill. j 

10 “12. This defendant denies every averment in 

paragraph 12 of the Bill contained. j 

“13. This defendant denies every averment in paragraph 

13 of the Bill contained. | 

* 

“Further answering paragraphs 11, 12 and |13 of the 
Bill, this defendant avers that by January 1929 jthe plain¬ 
tiffs had made no successful or substantial progrjess in the 
matter of their employment, and on about the 18jth day of 
February, 1929 the plaintiffs, through their agent^ and rep¬ 
resentatives, demanded of this defendant a cash] payment 
of $1500.00 by way of retainer in the prosecutiofn of said 
tax claim. The Commissioner of Internal Revenue had de¬ 
cided the claim against this defendant and against jthe plain¬ 
tiffs and on said last mentioned date at the tim]e of said 
demand, the plaintiffs, through their agents and Represent¬ 
atives, declined and refused to prosecute the claiim before 
the Board of Tax Appeals unless said $1500.00] retainer 
was paid forthwith in cash. The defendant dejclined to 
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pay said sum or any part thereof; the plaintiffs and neither 
of them have since rendered or performed any services 
whatsoever in connection with the said tax claim. On or 
about March 2, 1929 this defendant discharged the plain¬ 
tiffs from said employment by a written notification in 
words and figures as follows: 


i 

“Milton Rindler, 

Leopold & Rindler, 

Tax Specialist, 
Broadway, 

New York Citv. 

Dear Sir: 


“March 2, 1929. 


I have retained Meredith M. Daubin to represent me be¬ 
fore the Board of Tax Appeals and the Treasury Depart¬ 
ment. in mv tax matters for 1921 being the same on which 
vou were working. 

Messrs. Saunders and Hamel of this city promised to 
return direct to me any of my papers you have given them 
after I rejected the offer to represent me on a basis of a 
payment of $1,500.00 in addition to a contingent fee: if 
you have any papers of mine, please give them to my at¬ 
torney, Mr. Daubin. 

Verv trulv, 

HARRY WARDMAN.” 


“As above herein set forth, this defendant, after the 
plaintiffs had abandoned said case, and the defendant had 
discharged them therefrom, continued to employ said 
Meredith M. Daubin and his general counsel, Daniel Tliew 
Wright, in the prosecution of said tax claim, and they have 
since prosecuted the same, under their employment by him, 
altogether independently of the plaintiffs or either of them. 

“14. Answering paragraph 14 the defendant 
11 avers that the Board of Tax Appeals first decided 
said tax claim against this defendant, and thereafter 
a motion for re-liearing which was made by Meredith M. 
Daubin was granted, much new evidence was presented at 
said re-hearing by Meredith M. Daubin on behalf of the 
defendant, with all of which the plaintiffs and neither of 
them had anvtliing to do either directlv or indirectlv. As 
a result, the Board of Tax Appeals decided said tax claim 
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in favor of this defendant but the figures as set forth in 
paragraph 14 of the Bill by the plaintiffs are not correct. 
The true and correct figures are as follows: 

“The amount of tax actually paid—$46,843.01, plus pen¬ 
alty and interest—$956.37; correct liability of thp Taxpayer 
as determined by the Board of Tax Appeals-+$24,405.92, 
creating an overassessment to which the Taxpayer is en¬ 
titled to by refund—$22,437.09, plus $956.37 with interest, 
the amount of which can not be computed but | which will 
approximate between $17,000.00 and $18,000.00.1 An addi¬ 
tional deficiency assessment of $12,074.51 was proposed by 
the Commissioner, never actually assessed, never paid and 
was reversed by the Board of Tax Appeals. 

“15. Answering paragraph 15 of the Bill, this defendant 
avers that said Meredith M. Daubin and Dapiel Thew 
Wright briefed and argued said case before tlip Court of 


Appeals of the District of Columbia, denies that ilt was pur¬ 
suant to any employment of them or either of them by the 
plaintiffs, but wholly independent of, and without regard 
to the plaintiffs or either of them. That plaijntiffs and 
neither of them gave anv aid or assistance and that neither 
of them had anvthmg whatsoever to do directly oriindirectlv 
with said case in the Court of Appeals. The other aver¬ 
ments of paragraph 15 are admitted. 

“16. The defendant has no knowledge of any of the aver¬ 
ments of paragraph 16. | 

“17. The defendant has no knowledge of any oi[ the aver¬ 
ments of paragraph 17. 


“18. While the plaintiffs do not aver in this Paragraph 


that they have any lien on said fund, the defendant avers 


affirmatively that they have no such lien upon or |any right 
or interest in and to any part of said fund, and dpnies that 
they have earned any fee in accordance with tlieij- contract 
with this defendant, and deny that he ever agreed that any 
such would be paid out of the funds recovered. 

“19. Answering paragraph 19 of the Bill, this defendant 
denies that he ever has repudiated his said agreement but 
avers that the plaintiffs made no successful progress in 
the prosecution of said claim, themselves abandoned said 
contract, and repudiated the same, and abandoned the said 
claim, and he discharged them, he admits that he lias failed 
to make provision for compensating the plaintiffs, denies 
that they are entitled to any compensation whatever, admits 
that if said money is paid to him he will put the safne to his 
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own use, denies that lie will do so in disregard of any 
of the rights of the plaintiffs or either of them or in viola¬ 
tion of his agreement. 

12 “20. The defendant is advised that the averments 

of paragraph 20 are immaterial and irrelevant and 

that it is not necessarv for him to answer the same. 

%> 

“This defendant files herewith and in support hereof 
affidavits of Meredith M. Daubin and Daniel Thew Wright 
mentioned in the bill, and prays to be dismissed with his 
costs, and that the rule be discharged. 

DANIEL THEW WRIGHT, 

PHILIP ERSHLER, 

Attorneys for Harry Ward-man, 

700 Edmonds Building. 


“District of Columbia, ss: 

“Harrv Wardman, being first dulv sworn, savs that he 
is the defendant named in the above Answer, and that the 
facts stated therein are true. 

HARRY WARDMAN. 

“Sworn to before me and subscribed in my presence this 
8th day of February, 1934. 

[seal.] EVELYN R. POTTERTON, 

Notary Public , I). C.'' 

“Answer to Bill. 

“Now comes the defendant, Harry Wardman, and for 
answer to the Bill adopts his answer to the Rule filed herein 
on the 31 day of October, 1934. 

DANIEL THEW WRIGHT, 

917 15 th St., N. W., 
Attorney for Harry Wardman.'’ 

On the 29 day of May, 1935, Defendant, Wardman, filed 
his Motion for a decree in his favor upon the pleadings, in 
words as follows: 

“Motion for a Decree on the Pleadings. 

“Now comes the defendant, Harry Wardman, and moves 
the Court for a decree in his favor, dismissing the bill 
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I 

herein, upon the ground that as a matter as lajw he is en¬ 
titled to such decree on the face of the pleading^. 

DANIEL THEW WRIGHT) 

Attorney for Harry Warctynan, 

917 15 th S\t., N. W. 


13 


4 4 Grounds of the Motion. 


“This motion is based upon the decision of tl 
Appeals in Conlon vs. Adamski, et als., decided 
1935, 63 Washington Law Reporter No. 21, page 


e Court of 
April 15, 
418.” 


Which Motion the Court overruled by order entejred of rec¬ 
ord as follows: 


“Order Overruling Motion for Decree on Pleadings. 

“Upon consideration of the Motion of the defendant, 
Wardman, for a decree on the pleadings, it is, by the Court, 
this 27th day of June, 1935, ! 

“Ordered, Adjudged and Decreed that the said Motion 
be and the same is hereby overruled. i 

D. W. O’DONOGHtJE, 

Justice.” 

i 

0. K. as to form: 

DANIEL THEW WRIGHT, j 

Attorney for Harry Wardman” 


To which ruling Wardman at the time exceptecjl. There¬ 
after, the cause came on for final hearing, on thejpleadings 
and the evidence. The Plaintiffs offered evidence tending 
to prove the issues of fact on their part to me maintained; 
the defendant offered evidence tending to prove the issues 
of fact on his part to be maintained. The only contract or 
agreement upon which the Plaintiffs relied or ^pffered in 
evidence, was that set forth in the Amendment to their Bill. 

The Certificate of Overassessment on said jWardman 
claim was first made and issued by the Commissioner of 
Internal Revenue on March 21, 1934 in the ajnount of 
$22,437.09. The said refund was paid by che<?k of the 
Treasurer of the United States of date June 6, 1$34 to the 
order of Harry Wardman in the amount of $37)813.69 of 


i 
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which amount $15,376.60 was interest at 6% per annum, the 
balance of $22,437.09 was the tax overpayment. 

14 Whereupon, the Court made findings of fact and 
conclusions of law, and entered a final decree in 
favor of Plaintiffs and against the Defendant, Wardman, 
as appears of record. 

The Plaintiffs and Defendant, Harry Wardman, hereby 
sign the foregoing for and as ‘‘A Statement of the Case.” 

ARTHUR E. LEOPOLD, 

MILTON RINDLER, 
i Plaintiffs, 

i By GEORGE E. EDELIN, 

Their Attorney. 
HARRY WARDMAN, 

Defendant, 

i By DANIEL THEW WRIGHT, 

IIis Attorney. 


1/3/36. 


The foregoing Statement of the Case is hereby approved. 

I O. R. LUHRING, 

Justice. 

Submitted 1/2/36. 

LUHRING, 

Justice. 


Findings of Facts and Conclusions of Laic. 

Filed November 26,1935. 

«##*•*# 

The purpose of this bill is to establish an equitable lien 

and for the appointment of a receiver and general relief. 

It appears from the evidence that for sometime prior to 

the year 1921, the defendant, Harry Wardman, had been 

engaged in the real estate and construction business, and 

had dulv filed his individual income tax return for the vear 
• • 

1921, and had fully paid the tax thereon, amounting to 
$46,843.01. On the 23rd day of March, 1922, Wardman 
caused this business to be incorporated under the 
15 laws of the State of Virginia as the Wardman Con¬ 
struction Company, Incorporated. 

The plaintiffs are accountants and tax specialists and en¬ 
gaged in the business of representing tax payers before the 
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Internal Revenue Department. They are copartners trad¬ 
ing- under the firm name of Leopold and Rindler. 

During the latter part of the year 1924, Mr. Wardman 
met the plaintiff, Milton Rindler, and consulted him with 
reference to his income tax for the year 1921, and employed 
the firm of Leopold and Rindler to secure a refund of the 
taxes paid by him for that year. A written contract of em¬ 
ployment was entered into on the 20th day of November, 
1924, as follows: 

“ November 20, 1924. 

Mr. Harrv Wardman, 

1410 K Street, X. W., 

Washington, D. C. j 

i 

Dear Sir: I 

We herebv agree to handle your 1921 income thx matter, 
including the filing of claims, Briefs, and all other neces¬ 
sary papers, and appearing at conferences in Washington, 
for the following consideration: 

You are to pay us thirty-three and one-third! (33%%) 
per cent of the total amount which we are successful in hav¬ 
ing refunded to you on the amount paid by you fcfr the tax¬ 
able vear 1921. 

- 

We are to incur all expenses without reimbursement 
from you. In the event we are unsuccessful, you gre to pay 
us nothing, either in the way of a fee or expense^. 

Verv truly vours, i 

LEOPOLD and RINDLER, 
By MILTON RINDLER. 

■ 

Accepted: 

HARRY WARDMAN.” j 

16 Simultaneously with the execution of the contract 
of employment, Wardman duly executed a! power of 
attorney to the plaintiffs, Arthur E. Leopold arid Milton 
Rindler, wherein he constituted and appointed tjiem “his 
true and lawful agents for him and in his name, jolace and 
stead to do any and all acts that he might do in the matter 
of adjusting his Federal Income Tax for the Vear 1921 
* * * with full power of substitution.” I 

Leopold and Rindler accepted and entered upon the em¬ 
ployment and on the 24th day of November, 1924 1 filed the 
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power of attorney with the Income Tax Unit of the Treas¬ 
ury Department. 

The theory upon which they undertook to recover a re¬ 
fund of taxes was that Mr. Wardman, under Section 299 of 
the Revenue Act of November 23,1921, was entitled to have 
his income taxed as the net income of corporations was 
taxed. 

With this in mind, the plaintiffs caused to be filed, on No¬ 
vember 20th, 1924, a corporation income and profits tax 
return on behalf of the Wardman Construction Company, 
Incorporated, for the year 1921, and also the individual tax 
return of Mr. Wardman for the year 1921, disclosing* his 
personal income for that year. Later, and on February 9th, 
1926, there was filed a claim for refund of income taxes for 
the year 1921 in the amount of $25,420.00 because of an 
alleged over-assessment. 

The plaintiffs actively represented the defendant Ward- 
man before the Commissioner of Internal Revenue pur¬ 
suant to this contract of employment, and sought to con¬ 
vince the Commissioner that Wardman could avail himself 
of the privileges accorded by Section 299 of the Revenue 
Act of 1921 and have his net income taxed as a cor- 
17 poration for that year, and, furthermore, that when 
thus taxing the income as corporate income an over¬ 
assessment of $22,215.56 would result, which entitled Ward- 
man to a refund in that amount. i 


The Commissioner of Internal Revenue not only decided 
adversely to the contentions of the plaintiffs made in behalf 
of Wardman, but found a deficiency in tax amounting to 


$12,074.51. Formal notice of this deficiency was addressed 


to Mr. Wardman by the Commissioner on November 12th, 


1926. 


In the meantime, the plaintiffs had employed Mr. Hamel 
of the firm of Hopkins, Starr, Hopkins and Hamel of Wash¬ 
ington, D. C. to assist them in adjusting the matter, and by 
virtue of the power of substitution authorized in the power 
of attorney theretofore given them by Mr. Wardman, the 
plaintiffs, on the 8th day of September, 1926, executed and 
delivered their power of attorney to Charles D. Hamel, 
Richard S. Doyle, Lee I. Park and Benjamin H. Saunders, 
members of that firm, thereby constituting them as “their 
true and lawful attorneys for them and in their name, place 
and stead, to do any and all acts that they might do in the 
matter of adjusting* before the Treasury Department the 
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Federal Income Tax for the year 1921 of said Harry 
Wardman. ’ ’ 

This employment was duly accepted, and, onithe 4th day 
of January, 1927, Messrs. Charles D. Hamel,! Richard S. 
Doyle and Benjamin H. Saunders, pursuant to this employ¬ 
ment and, as attorneys for Harry Wardman, filed his veri¬ 
fied petition with the United States Board of Tax Appeals 
for a redetermination of the deficiency found liv the Com- 

v r 

missioner, and asking relief therefrom on the ground that 
the petitioner was organized as a corporation kvithin four 
months after the passage of the Revenue Act of 1921 
18 and entitled to be taxed as a corporatiojn upon the 
income from his business. Hearing on tjiis petition 
was set for February 28th, 1929. | 

It is to be noted here that Mr. Wardman, either person¬ 
ally or through his agent, James D. Hobbs, was iconversant 
with and approved what was being done by thb plaintiffs 
and the firm of Hopkins, Starr, Hopkins and ijlamel, and 
cooperated with them. 

On the 9th day of February, 1929, differences arose be¬ 
tween the plaintiffs and the firm of Hopkins, Starr, Hop¬ 
kins and Hamel on the subject of a cash retainer] fee, which 
the latter suggested should be exacted from Mr. Wardman 
before proceeding further with the hearing before the 
Board of Tax Appeals. The plaintiffs did not approve of 
this suggestion and thereafter terminated their contract 
with that firm. 

Subsequently, at the suggestion of Mr. Waijdman, the 
plaintiffs employed Meredith M. Daubin and Dqniel Tliew 
Wright to carry on the proceedings before tliej Board of 
Tax Appeals and in the Federal Courts. Tlieyj agreed to 
pay them one-half of the fee the plaintiffs received from 
Mr. Wardman, less one-half of any retainer (excluding 
actual disbursements) received by Messrs. Dfrubin and 
Wright from Mr. Wardman. i 

Mr. Daubin entered his appearance on behalf of Mr. 
Wardman before the Board on February 25th, 11929, and 
filed a motion for a continuance. 

The j)etition came on for hearing before the | Board of 
Tax Appeals on March 28th and April 1st, 1929. Briefs 
were filed by counsel and on October 10th, 1929, member 
Logan Morris, for the Board, made findings of fact and 
rendered an opinion in favor of the respondent^ Commis- 
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sioner of Internal Revenue, and against the defend- 

19 ant, Wardman, that there was a deficiency of $12,- 
074.51 for the year 1921. Decision pursuant to the 

findings of fact and opinion was entered October 12th, 1929. 
On the 15th of October, Daubin filed a motion to set aside 
the decision and to reopen the case. 

The hearing on this motion was set for November 13th, 
1929, and on March 28th, 1930, the Board vacated the order 
of October 12th, 1929, and ordered the proceeding to be 
placed on the day calendar of April 14th, 1930, “for the 
introduction of evidence relative to the net income and in¬ 
vested capital of the petitioner for the year 1921. ” Such 
other proceedings were had thereafter as that on the 23rd 
day of September, 1931 findings of fact and opinion were 
promulgated by member Morris, pursuant to which, and on 
the 21st day of December, 1931, it was ordered and decided 
by the Board that “there is an overpayment for the year 
1921 in the amount of $22,437.09.” 

The General Counsel filed a petition for review by the 
Court of Appeals for the District of Columbia on June 16th, 
1932. The court affirmed the decision of the Board of Tax 
Appeals December 11th, 1933, and its mandate was filed 
with the Board January 1st, 1934. Daniel Thew Wright 
was on the brief with Mr. Daubin, and appeared in the 
Court of Appeals. The taxes refunded to Mr. Wardman 
amounted to $22,437.09, which, with interest of approxi¬ 
mately $15,300, made a total refund of substantially $37,- 
800.00. Mr. Wardman declined to recognize the contract 
with the plaintiffs, and refused to pay them for their 
services. 

The bill was filed February 1st, 1934, and, on the 21st day 
of February, 1934, the plaintiffs and the defendant, Harry 
Wardman, entered into a stipulation whereby it was 

20 agreed that Wardman “shall execute to Meredith M. 
Daubin a written power of attorney authorizing him 

to receive, endorse and collect the proceeds of the check or 

warrant drawn or to be drawn bv the officials of the United 

«/ 

States in payment of the tax refund referred to in the 
pleadings” and that when the check was received by Daubin 
it should be immediately cashed and $8000 of the proceeds 
immediately deposited by him in the Riggs National Bank 
to the joint account and credit of George E. Edelin and 
Meredith M. Daubin, to be held by them pending the final 
outcome of this suit. 
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i 

The stipulation further provides that in the event the 
plaintiffs prevailed, Edelin and Daubin “shall tjirst pay out 
of said $S000 the costs of the suit, and devote jthe balance 
to the satisfaction of the amount if any so decreed to the 
plaintiffs. If any balance remains, it shall be pafd to Daniel 
Thew Wright. In no event shall the plaintiffs cl [dm or have 
a decree for more than $7,500 together with interest if any 
that the court may allow.” In the event the pljaintiffs did 
not prevail in the suit, it is stipulated that the $8000 should 
be paid to Wright. I 

It is the contention of the defendant: (1) thjat the con¬ 
tract is void at law and unenforceable because jit is a con¬ 
tract of champerty and maintenance; (2) th[it the lien 
claimed by the plaintiffs is void, of no effect arid contrary 
to the provisions of Section 3477 R. S.; and (3)| that prior 
to the 25th day of February, 1929 the plaintiffs jabandoned 
said contract and the prosecution of said claim, i[nd that he 
discharged them and on March 4th, 1929 employed Mere¬ 
dith M. Daubin to cooperate and collaborate vfith Daniel 
Thew Wright, his general counsel, in said [matter. 

21 With respect to the first contention of tthe defend¬ 
ant, it is to be noted that the contract provides that 
“we are to incur all expenses without reimbursement from 
you. In the event we are unsuccessful you are! to pay us 
nothing, either in the way of fee or expenses.’!’ The de¬ 
fendant read in evidence a letter dated October |l6th, 1928 
from Mr. Hamel to the plaintiff Rindler inclosing “a state¬ 
ment for expenses incurred in connection with thie tax mat¬ 
ters of Harry Wardman.” One of the items included in 
the statement is as follows: “Jan. 4-1927. Filing fee, peti¬ 
tion for 1921—$10.” On October 17th, 1928, thej plaintiffs 
sent a check to Mr. Hamel in payment of the expenses set 
forth, and including the item mentioned. Ward^nan reim¬ 
bursed the plaintiffs for the payment of this charge and 
so paid the filing fee. The term “expenses” e^s used in 
the contract, and as construed by the parties, had|reference 
to the travelling and personal expenses of the plaintiffs, 
and did not relate to the court costs or other legal fees. 
The contract is not objectionable on the ground of cham- 
pertv and maintenance. Wylie v. Coxe, 15 Row. 415; 
Wright v. Tebbits, 91 U. S. 252; Stanton v. Eipbrey, 93 
U. S. 548; Taylor v. Bemiss, 110 U. S. 42; Manning v. 
Sprague, 148 Mass. 18. | 
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The contract of employment provided that the defendant 
“pay us thirty-three and one-third (33%%) per cent of 
the total amount * * * refunded to you * * This 

created an equitable lien upon the fund. Wylie v. Coxe, 
supra, reaffirmed in Barnes v. Alexander, 232 U. S. 117, 
which also explains Trist v. Child, 21 Wall. 441, relied 
upon by the defendant; Ingersoll v. Coram, 211 U. S. 335; 
Sanborn v. Maxwell, 18 App. D. C. 245; Roberts v. Con- 
saul, 24 App. D. C. 551. Nor does the fact that the plain¬ 
tiffs are accountants and tax specialists affect the 
22 situation. McCormack v. Harrah, 60 App. D. C. 
260. 


Section 3477 R. S. lias no application to this contract. 
There was no transfer or assignment of the claim. Hous¬ 
ton v. Ormes, 252 U. S. 469; Price v. Forrest, 173 U. S. 410; 
Sanborn v. Maxwell, supra; nor are the plaintiffs here 
seeking to enforce such an asisgnment. The case of Con- 
Ion v. Adamski, — Court of Appeals D. C. —, decided April 
15th, 1935 and relied upon by the defendant is not in point. 
With respect to the contract involved in that case, Mr. Jus¬ 
tice Van Orsdel said: “The contract in question is a fu¬ 
tile attempt to convey or assign an interest in a pending 
claim against the United States, and it complies with none 
of the requirements of the statute.-’ 

The contention of the defendant that the plaintiffs had 
abandoned their contract and had been discharged is not 
sustained bv the evidence. The Court finds as a fact that 
the plaintiffs did not abandon their contract with Mr. 
Wardman, and further finds that thev were not discharged 

7 * O 


by Mr. Wardman. On the contrary, it appears that the 
plaintiffs counseled and advised with Mr. Daubin during 
the time the appeal was pending before the Board and 
were readv and willing to render, and thev did render such 
services as were necessary. They were advised of the status 
of the proceeding for review pending before the Board at 
all times. The attitude of Mr. Daubin and his recognition 
of the plaintiffs and their employment is reflected in his 
letter to them under date of October 23rd, 1929, wherein 
he advised that he had filed a motion for rehearing. This 
letter merits generous quotation, as follows: 


“In vour letter of October 22nd, vou sav that vou were 
surprised at the opinion. I assure you that I was 
also surprised since, by previous understanding with 
the Commissioner’s representative, we had agreed 
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that the invested capital and net income were ^iot at issue, 
and so no evidence was offered at the hearing. Subse- 
quently the brief filed by Government’s attorney on June 
18th urged these issues. I then held a conference and they 
agreed that in the event that the appeal wasj denied for 
failure to prove invested capital, that they woujd be agree¬ 
able to a rehearing, provided we could convincje them that 
the invested capital was not more than five tifnes the net 
income. | 

<< * * * i 


< i 


They raise the point that in view} of the fact 
that Harry Wardman owned the entire common stock of 
Wardman Park Hotel, that in order to determine the in¬ 
vested capital of Harry Wardman (as an individual) we 
might have to consolidate for 1921. 


i i * 


* 


“What are your impressions? 

“I would certainly appreciate your sending me your 
calculations of invested capital and net incoimj. 

“Believe me, I am doing all I can to have this case agree¬ 
ably decided, but there seems to be a ‘.jinks’ sltill follow¬ 
ing the case.” I 


The plaintiffs replied to this letter October |26th, 1929, 
and advised Daubin that he would find their calculations 
of invested capital and net income in the brief! submitted 
by them February 6th, 1926. They pointed out tjhat almost 
everv item used in the calculation had been takeh from the 

* i 

Revenue Agent’s report and had been verified by the Com¬ 
missioner. They also gave their “impression^” as re¬ 
quested, and asked to be kept informed of “vouii action in 
this matter. ’ ’ ! 

The brief referred to fully set forth the plaintiffs’ cal¬ 
culations of invested capital and net income, a|nd in the 
redetermination by the Board, there is but a difference of 
$221.53 in the tax claimed to be due and fouijd by the 
Board to be actuallv due. The following table is Submitted 
showing the plaintiffs’ figures and those accepted by the 
Board: 


24 Plaintiffs. 

Net income before deducting 

salarv . $112,495.48 

Salarv Harrv Wardman . 35,000.00 

Inadmissables deducted . 17.2% 

Tax Assessable . 24,627.45 


Board. 


fcame 
lame 
7.13% 
$24,405.92 
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There is a contract of employment entered into between 

Daubin and Wardman. This contract is in the form of a 

letter addressed to Mr. Wardman bv Mr. Daubin March 

* 

4th, 1929 and was introduced in evidence by the defend¬ 
ant. This contract is as follows: 

“I will represent you as attorney before the Board of 
Tax Appeals and Federal Courts in the matter of your ap¬ 
peal against a proposed additional tax for the year 1921, 
it being my understanding that your former representa¬ 
tives who tiled the original appeal in this case withdrew’ 
w’hen you refused to accept their offer to pay a cash re¬ 
tainer of $1500.00 before they w’ould try the case before 
the Board of Tax Appeals in February, 1929. Any con¬ 
tract for compensation on a contingent basis being aban¬ 
doned by these same representatives w’hen they demanded 
the cash retainer. 

4 4 My compensation for the services rendered in this mat¬ 
ter and to be performed as above set out, it to be an amount 
equal to one-third of the allowance with interest, the fee 
being due and payable w’hen same is allowed by the Com¬ 
missioner of Internal Revenue and/or w’hen any decision 
of the Board of Tax Appeals or Federal Courts becomes 
final. 

“It is understood that this compensation is due and 
payable w’hetlier this service is performed by myself or 
others * * *. 

“Your signature in the space provided below- will con¬ 
stitute an acceptance of this proposal, and this letter will 
become a contract binding on all parties.” 

The w’ord “accepted” followed by the signature “Harry 
Wardman” appears at the bottom of the letter. In this 
immediate connection, it is interesting to note the corre¬ 
spondence which passed betw-een the defendant or Mr. 
James D. Hobbs, acting for him, and the plaintiffs prior to 
this time. 

On February 20th, 1929, Mr. Hobbs wrote the 

25 plaintiffs as follow’s: 

“Mr. Saunders * * * has requested us to pay him 

the sum of $1500 as a retainer before the case is presented. 
We do not care to do this and have so advised Mr. Saun¬ 
ders and are prepared to have our owm counsel represent 
us in the matter. 
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“Under the circumstances and in view of the expense 
which we will incur, we are of the opinion thap some dif¬ 
ferent arrangement should be made with you ip the event 
that we are successful with the litigation. While we have 
not been informed by you of the arrangement f<br compen¬ 
sating Mr. Saunders, we should like to be advised what 
allowance will be made by you in the matter of your com¬ 
pensation to offset the expense we will incur at our end.” 

The plaintiffs replied to this letter under date of Feb¬ 
ruary 23rd, 1929 and repudiated the act of MrJ Saunders 
in requesting the cash retainer, and advised Mr. ijlobbs that 
they would break off relations with Mr. Ham^l. In re¬ 
sponse to the suggestion made by Hobbs that welfare pre¬ 
pared to have our own counsel represent us in th| matter,” 
the plaintiffs wrote: 

j 

“However, we are perfectly capable of handling this 
case before the Board of Tax Appeals ourselve$, but will 
gladly defer to your wishes and give up a reasonable part 
of our fee should you care to have your own! attorney 
handle the matter before the Board.” 

i 

i 

The defendant, Wardman, acting through l}is repre¬ 
sentative Hobbs, handed this letter to Mr. Daubjin for re¬ 
ply, and, on the 26th day of February, 1929, Dahbin, over 
his own signature, wrote the plaintiff as follows: j 

“Your letter of the 23rd addressed to Mr. lames D. 
Hobbs in regard to the Wardman appeal has beein handed 
to me for relv. I 

“Mr. Wardman has requested that I represent him in 
collaboration with Judge Daniel Thew Wright iti his ap¬ 
peal before the Board of Tax Appeals. Accordingly I 
have filed a power of attorney with the Bureau, jhave en¬ 
tered my appearance before the Board, have filed la motion 
asking a continuance of the hearing now set for February 
28th to March 28th, and have been in telephone Communi¬ 
cation with the Government Attorney, Mr. Luce, pwho has 

agreed to the postponement. 

11 * * * 

. 

26 “I am familiar with your arrangement for com¬ 
pensating Mr. Hamel, and also his request f j>r a cash 
retainer, followed by your offer to raise his contingent fee 
to 16%% of the recovery, and to pay expenses up tcj $200.00, 
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■which would be agreeable to Judge Wright and me for our 
services before the Board, and before the Federal Courts, 
if necessary to take the case higher. 

“I will keep you informed of our progress and suggest 
that you send me all evidence which you have that appears 
relevant. Also please send me a copy of your contingent 
fee agreement iwith Mr. Wardman as he is unable to locate 
his copy.” 


Re-lying to Mr. Daubin’s letter of February 26th, the 
plaintiffs, under date of February 28th, 1929, wrote him as 
follows: 


“Our arrangement with Mr. Wardman is for a fee of 

33 1/3% of all the tax and interest recovered. 

“We agree to pay you for your services in this matter 

one-half of the fee received bv us from Mr. Wardman less 

one-half of any retainer (excluding actual disbursements) 

received bv vou. 

* 

Will you please keep us informed from time to time.” 


t i' 


The plaintiffs were not advised of this contract of March 
4th, 1929 between Daubin and Wardman, and had no knowl¬ 
edge of it. As we have already noted, Mr. Daubin conferred 
with them after that, and on the 27th day of March, 1929, 
the day before the hearing before the Board on the 28th, he 
wired the plaintiffs as follows: 

“Hearing Thursday Wardman appeal Your presence 
not neccssarv Will advise” 


The claim that the defendant discharged the plaintiffs on 
the 2nd day of March, 1929 is founded on the following copy 
of a letter of that date also introduced in evidence by the 
defendant: 

“I have retained Meredith M. Daubin to represent me 
before the Board of Tax Appeals and the Treasury Depart¬ 
ment in mv tax matters for 1921 being the same on which 
you were working. 

“Messrs. Saunders and Hamel of this city prom- 
27 ised to return direct to me any of my papers you have 
given them after I rejected the offer to represent me 
on a basis of a payment of $1500.00 in addition to a con¬ 
tingent fee; if you have any papers of mine, please give 
them to my attorney, Mr. Daubin.” 
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The plaintiffs deny receiving this letter. Theyj admit that 
a copy was sent them by registered mail January 5th, 1932, 
which was the first knowledge they had of such a letter. 
There is no evidence that the letter was placed iiji the mails 
on March 2nd, 1929. Neither Mr. Wardman nor Mr. Hobbs 
testified as a witness. The Court finds that the (original of 

. i ^ 

the letter was never received by the plaintiffs, ahd further 
finds that Mr. Wardman did not discharge tlienj. 

The Court finds further that the plaintiffs have fully per¬ 
formed their contract of employment, and that as a result 
of such employment and the efforts put forth by them and 
their associates, it was finally determined that Hajrry Ward- 
man was entitled to a refund of taxes in the suim of $22,- 
437.09, with interest, amounting in all to $37,81 jl.69. The 
Court further finds that pursuant to the terms of| their con¬ 
tract with Mr. Wardman as modified by their contract with 
Meredith M. Daubin and Daniel Thcw Wright, allowing 
them one-half of their fee of 33 1/3%, and pursuant also to 
the stipulation herein filed, the plaintiffs are entitled to one- 
sixth of said amount of $37,813.69, or $6,302.28, with in¬ 
terest thereon at six per cent from the sixth day 
1934, and costs. 

Conclusions. 


of June, 


1. That the plaintiffs are entitled to a decree for|$6,302.28, 
together with interest thereon at the rate of 6% annum 
from the 6th day of June, 1934, and costs. 

2. That the plaintiffs have an equitable lien on the 
28 refund in that amount and are entitled to be paid and 
satisfied out of said fund. 

3. That George E. Edelin and Meredith M. Daubin be 
directed to pay and satisfy said lien pursuant to ihe stipu¬ 
lation out of the funds now in their hands and uhder their 
control, and to pay the costs. 

Counsel will please prepare proper decree. 

0. R. LUHRING, 

justice. 

November 26th, 1935. j 


i 
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Final Decree. 

Filed December 9,1935. 

* ^ # * # * * 


This cause coming on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 9" day of Decem¬ 
ber, 1935, 

Adjudged, ordered and decreed as follows, viz: 


1. That the plaintiffs are entitled to and shall recover 
from the defendant Harry Wardman the sum of $6,302.28, 
together with interest thereon at the rate of 6% per annum 
from the sixth day of June, 1934, besides costs of suit, and 
shall have execution thereof the same as at law. 


2. That the plaintiffs are decreed to have an equitable lien 
bv said contract of November 20, 1924 on the amount of 
refund from the United States by check of the Treasurer of 
the United States dated June 6th, 1934 to the defendant, 
Harry 'Wardman, on the individual income tax paid by the 


said Harrv Wardman for the vear 1921 to the extent of said 
sum of $6,302.28 with interest thereon at the rate of 
29 6% per annum from the 6th day of June, 1934, and 

costs of suit. 


3. That George E. Edelin and Meredith M. Daubin be 
and thev are herebv authorized and directed to pav to the 
plaintiffs or their attorneys the said sum of $6,302.28 with 
interest at 6% per annum from the sixtli day of June, 1934, 
and costs of suit, out of the sum of $8,000.00 held by the said 
Edelin and Daubin, as trustees, pursuant to stipulation of 
February 21, 1934 filed herein as an exhibit and to pay the 
remainder of said fund over to Daniel Thew Wright, attor¬ 
ney for the defendant, Harry Wardman. 


To all of which the defendant excepts and notes an appeal 
from the foregoing decree to the United States Court of 
Appeals for the District of Columbia. 

O. R. LUHRING, 

Justice. 


In lieu of a supersedeas bond, it is by consent of parties, 
ordered that. George E. Edelin and Meredith M. Daubin 
retain in their possession the said fund of $8000. until final 
disposition of this cause by the United States Court of Ap- 
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I 

peals for tlie District of Columbia. Cost bond fixjed at $100. 
or $50. dollars in cash in lieu thereof, to be deposited with 
the Clerk. 

0. R, LUHRING-, 

I Justice. 

12/9/35. 


30 Memorandum. 

December 17, 1935.—$50 deposited by D. T. 
lieu of bond on appeal. 

Assignments of Error. 

Filed December 17, 1935. 


Wright in 


i 

Now comes the Defendant, Harry Wardman, ajid makes 
the following Assignments of Error: 


1. The Court erred in overruling the Defendant's Motion 
to Dismiss the Bill as amended. 

2. The Court erred in refusing to dismiss the Bill as 

amended. ! 


3. The Court erred in overruling the Defendant 1 


s Motion 


for a Decree in his favor upon the Pleadings. 

4. The Court erred in refusing to decree in favor of De- 

• • ^ 

fendant, on the pleadings in this cause. 

5. The Court erred in its conclusions of law Ithat the 
Plaintiffs were entitled to a decree in their favor.1 

6. The Court erred in rendering a decree in fav<[>r of the 

Plaintiffs. j 

7. The Court erred in refusing a decree in favcjr of the 
Defendant. 

8. Other errors apparent on the record. 

DANIEL THEW WEIGH'}?, 
Attorney for Harry Wardman. 
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31 Designation of Record. 

Filed January 3, 1936. 

# ** * * * * ■ * 

The Clerk will prepare transcript on appeal and include 
therein: 

1. Statement of the Case. 

2. Final Decree. 

3. Memo. Dep. for cost on appeal. 

4. Deft’s Assignments of Error. 

5. This Order. 

DANIEL THEW WRIGHT, 

Atty. for Harry Ward man. 

Additional Designation of Record. 

Filed January 8, 1936. 

* # * 4 # * * 

Comes now the appellees, by their attorneys, and request 
the Clerk to include in the transcript of record on appeal 
the following: 

Findings of fact and conclusions of law of trial justice. 

GEORGE E. EDELIX, 
THEODORE D. PEYSER, 

1 Attorneys for Plaintiffs. 

32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 31, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 56750 in Equity, wherein 
Arthur E. Leopold and Milton Rindler, Co-partners trad¬ 
ing as Leopold & Rindler, are Plaintiffs and Harry Ward- 
man et als. are Defendants, as the same remains upon the 
files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of January, 1936. 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHiM, 

i Clerk. 

By CHAS. P. COFLIN, ! 

Assistant Clerk. 

I 

j 

Endorsed on cover: District of Columbia j Supreme 
Court. No. 6636. Harry Wardman, Appellant, Vs. Arthur 
E. Leopold et al. United States Court of Appeals for the 
District of Columbia. Filed Feb. 4, 1936. ijlenry W. 
Hodges, Clerk. I 
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IN THE 


Httttrb States (tort of Appeals 
for Jtie itstrirt of Columbia 


No. 6636 


Harry Wardman, 

Appellant , | 

vs. 

I 

.Arthur E. Leopold, Milton RindlerL 

r 

Co-partners, Trading as 
Leopold and Rindler, 

7 I 

Appellees. 


BRIEF FOR APPELLANT 

The case is here on appeal from a final (jlecree 
(Equity) in favor of Leopold and Rindler, Plajintiffs 
below, against Harry Wardman. The decree is for 
money only, in the amount of $6,302.28 with interest 
for eighteen months. 

The Record on appeal consists of an agreed “State¬ 
ment of the Case’’ comprising the first sixteen ipages 
of the Record, and the final decree; to which are 
added by designation of the Appellees, the finjdings 
of fact and conclusions of law of the trial Justice. 
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Appelles began this suit by Bill in Equity (R. p. 
6) against Harry Wardman, Guy T. Helvering, 
Commissioner of Internal Revenue, and William 
Alexander Julian, Treasurer of the United States, 
Defendants. 

The Bill averred, amongst other things, that the 
Plaintiffs, Leopold and Rindler, were accountants 
and tax specialists, and as such had been employed by 
the Defendant, Wardman, on November 20, 1924, by 
an agreement in writing of that date, to represent him 
in the prosecution of a claim for a refund of income 
taxes paid for the year 1921 at an agreed compensa¬ 
tion of “33 1-3% of the total amount which the 
Plaintiffs are successful in having refunded to the 
said Defendant on the amount paid by him for the 
taxable year 1921.” The Bill further averred that 
the Board of Tax Appeals rendered its opinion in 
favor of Wardman, that the total amount of refund 
due, including interest, was $58,978.92. That the 
Court of Appeals of the District of Columbia had 
affirmed the decision of the Board of Tax Appeals; 
that Helvering is about to take such steps as are usual 
to order the payment to Wardman, out of funds in 
the Treasury, of $58,978.92. That the Treasurer, 
Julian, has funds available for the payment of such 
sum, “that by reason of the premises and because of 
the agreement of the said Defendant Harry Ward- 
man as hereinbefore described, the Plaintiffs claim to 
have a lien on said fund in the amount of $19,659.64 
being the fee earned by them in accordance with their 
contract with the said Harry Wardman.” 
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The Bill further averred that Wardman }iad re- 

. 

pudiated his agreement, that if the money is ^aid to 
him he will put the same to his own use in disregard 
of Plaintiffs’ right, and on information and! belief 
that Wardman is insolvent. The Bill prayed for the 
appointment of Receivers to collect the mone>[, “that 
the said fund in the custory of the Defendant, 
William Alexander Julian, or in the Treasury! of the 
United States, be impressed with a lien in falvor of 
the Plaintiffs to the extent of the fee earned by them, 
to wit $19,659.64, etc.” | 

So much for a skeleton of the Bill; it make^ clear 
the theory upon which the Plaintiffs ground their 
case. That theory is, that the written contracp with 
Wardman assigned to them, or vested in them!, such 
an interest in Wardman’s claim against the United 
States, and such a protanto ownership of the “^und,” 
that might arise out of that claim, as entitled them to 
pursue and subject “a res” in Equity without proceed¬ 
ing against Wardman in an action at Law uppn the 
contract. 1 

Such then was, and is the theory of the Plaintiffs' 
case. Their Bill stated that the agreement wis “in 
writing” and that by reason of the agreement “the 
plaintiffs claim to have a lien on said fund.”-r-But 
the “writing,” the “agreement” itself, was not spt out 
in the Bill; it was omitted. A motion by Defendants 
required the Plaintiffs to set it out and this was done 
by the filing of an Amended Bill, which stated the 
written agreement in “haec verba” as follows (1^. 7) : 








November 20, 1924 


Mr. Harry Wardman, 

1410 K Street, N.W., 

Washington, D. C. 

Dear Sir: 

We hereby agree to handle your 1921 income 
tax matter, including the filing of claims, briefs, 
and all other necessary papers, and appearing 
at conferences in Washington, for the following 
consideration: 

You are to pay us thirty-three and one-third 
(3 3-1/3%) per cent of the total amount which 
we are successful in having refunded to you on 
the amount paid by you for the taxable year 1921. 

We are to incur all expenses without reim¬ 
bursement from you. In the event we are un¬ 
successful, you are to pay us nothing, either in 
the way of fee or expenses. 

Very truly yours, 

Leopold & Rindler 
(signed) By: Milton Rindler 

Accepted: 

(signed) Harry Wardman 

Now that the agreement itself is accessible, its in¬ 
spection suggests three inquiries: 

1. Does it assign to or vest in the Plaintiffs 
such an interest in Wardman’s claim as to create 
a “lien” on the proceeds as they claim in their 
Bill? 

2. Is the agreement void for champerty and 
maintenance? 

3. ilf the agreement is succeptible of a con¬ 
struction which assigns to or vests in the Plain- 
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tiffs an “interest” in Wardman’s claim against the 
United States, then is the agreement vqid under 
Sec. 3477, which invalidates “all transfers and 
assignments of any claim upon the United States, 
or of any part or share thereof, or interest there¬ 
on, whether absolute or conditional.” 

These three questions were presented to the Court 
below’ by motion to dismiss the Bill, the Court over¬ 
ruled the motion (R. 8) and error is assigned to this 

ruling. ! 

I 

Thereafter, Wardman answered the Bill (R. 9-14). 
His answer admitted the employment of Plaintiffs, 
set out the written agreement supra, averted that 
Plaintiffs had abandoned the agreement &nd the 
prosecution of his claim, that he had in writjing dis¬ 
charged them, had by written contract on IVfarch 4, 
1929 employed Meredith M. Daubin to represent 
him in the prosecution of the claim (See findings of 
fact R. 24) and had requested his general Counsel, 
Daniel Thew Wright, to cooperate and collaborate 
wdth Daubin, that he had given Daubin a [written 
power of attorney to represent him, which ijevoked 
the power given to the Plaintiffs, that Daubin had 
filed this Pov T er w’ith the Internal Revenue Ipepart- 
ment on February 25, 1929, that the same Was still 
there and in full force and effect. The answier fur¬ 
ther averred that the Plaintiffs had made no success¬ 
ful progress with his claim, that the Commissioner 
of Internal Revenue had not only decided it ^gainst 
him and against the Plaintiffs but also had actually 
increased the tax by $12,074.51 and that the Plaintiffs 



had refused to prosecute the claim before the Board 
of Tax Appeals unless he paid them a cash retainer 
of $1,500.00. The findings of fact establish (R. 18) : 

“The Commissioner of Internal Revenue not 
only decided adversely to the contentions of the 
Plaintiffs made in behalf of Wardman, but 
found a deficiency in tax amounting to $12,- 
074.21. Formal notice of this deficiency was 
addressed to Mr. Wardman by the Commis¬ 
sioner on November 12th, 1926/’ 

Wardman’s answer further recited that Daubin 
and Wright successfully prosecuted the claim before 
the Board of Tax Appeals, and before the Court of 
Appeals. The answer further avers that the refund 
was not $58,978.92 as stated in the Bill, but was 
$22,437.09 with interest. (This figure the Court 
found correct—Findings of fact R. 20). 

The answer having been filed, the Court of Ap¬ 
peals shortly thereafter, on April 15, 1935, announced 
the decision of Conlon v. Adamski , 64 D. C. 274, 
holding that such an agreement was void under R. S. 
5477. A motion for a decree upon the pleadings 
based on this decision was filed by Wardman, was 
overruled (R. 14-15) and this ruling is assigned as 
error. 

Thereafter the case was finally heard, the validity 
of the agreement upheld, and the money decree 
awarded the Plaintiffs (R. 28). 

ASSIGNMENTS OF ERROR 

While eight errors are assigned, the points to be 
discussed herein are presented by the first, third, fifth 
and sixth assignments. 
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“1. The Court erred in overruling Defendant’s 
motion to dismiss the Bill. j 

“3. The Court erred in overruling the |Defend- 
ant’s motion for a decree in his favor tipon the 
pleadings. j 

“5. The Court erred in its conclusions! of law 
that the Plaintiffs were entitled to a decree in 
their favor. 

"6. The Court erred in rendering a decree in 
favor of the Plaintiffs/’ 

j 

ARGUMENT 

j 

While the findings of fact are in many respects in¬ 
consistent with the decree to a degree whicfj upsets 
it, yet the discussion here undertaken will be confined 
to the three points above stated. Each of thje three 
points presents a clear cut question of Law, arjd each 
arises out of the agreement itself, on which the! Plain¬ 
tiffs ground their case. 

The questions were presented below, by motion to 
dismiss the Bill, as amended, by motion for a 'decree 
on the pleadings, and upon final hearing. Again 
stated, the three questions are: j 

1. Does the agreement assign to, or vestiin the 

Plaintiffs such an interest in Wardman’s cliaim as 
to create a “lien” on the proceeds? j 

2. Is the agreement void for champerty and 
maintenance? 

3. If the agreement is susceptible of a construc¬ 
tion which assigns to, or vests in Plaintiff^ such 
an interest in Wardman’s claim against the 
United States, as to give them a “lien” tfien is 
the agreement void under R. S. 3477, whibh in¬ 
validates “All transfers and assignments qf any 
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claim upon the United States, or of any part or 
share thereof, or interest therein, whether abso¬ 
lute or conditional” of these three questions, in 
their order. 

Before opening a discussion of the three questions, 
it may be well to consider what if any principal of 
jurisprudence, it is, which removes such a case, a 
mere claim for money, from the jurisdiction of Law 
courts and warrants the intervention of a court of 
Equity, and the rendition by it of a decree which 
grants no equitable relief but awards a judgment for 
money only. 

If an agreement be merely for the payment of 
money as a recompense for services rendered, the only 
relief is in an action on the contract, to secure a 
judgment for the amount of the debt; a judgment 
which it isi the function of Law courts to render; 
the action is an action at Law, the Constitution gives 
the right of trial by jury, and the statute forbids the 
interference of Courts of Equity. 

The jurisdiction of Equity can attach, only when 
the Plaintiff shows himself vested with the right to 
some kind of relief which a Law Court can not grant, 
and which is essential to be had, in order to enforce 
that right . 

For a standing in Equity, the Plaintiffs must show 
that they had an unusual kind of contract for services 
with Wardman; they must show a kind of contract 
which gave them more than the right to have Ward- 
man pay them for their services; they must show a 
contract which vested in them not only a right against 
Wardman personally, but vested them also with a 
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right in something else besides Wardman!; vested 
them with a right to, or with an interest \n , some 
specific thing which can not be reached or subjected 
without the intervention of a court of Equity,; and the 
granting by that Court, of such relief as is beyond the 
power of a Court of Law. This then is the position 
of the Plaintiffs, as their Bill shows: 


“That by reason of the agreement of tfhe said 
defendant, Harry Wardman, the plaintiffs claim 
to have a lien on said fund in the amount of 
$19,659.64.” j 


So, therefore, the basic question is, did thej agree¬ 
ment vest in Plaintiffs not only a right to sue Ward- 
man for money, but also vest in them such a proprie¬ 
tary interest in his claim as constitutes a lien upon it. 


Where Is Any “Fund”? j 

The use by Plaintiffs in their Bill of th$ word 

i 

“fund” and the claim that the agreement vested them 
with a lien upon a “fund” stirs up an interesting 
question. When, if ever, are over-paid taxes ejvolved 
into, or segregated into, an identifiable “fun<f”? A 
definite entity which can be located or traced ? or in 
any other way identified and subjected? i 

Upon the payment of income taxes all proceeds go 
indiscriminately into the Treasury as Public Reve¬ 
nues, to be withdrawn only as appropriated b^ Con¬ 
gress; could Wardman or any one else give Plaintiffs 
a “lien” on any of that? 

i 

9 I 
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Mechanics of Tax Refunds 

The levying, collecting and refunding of income 
taxes are all statutory proceedings: The Commis¬ 
sioner of Internal Revenue assesses the tax, and his 
levy is conclusive upon the taxpayer, except for the 
power of the Board of Appeals upon petition of the 
taxpayer, “to determine the correct amount of the 
tax.” But the finding of the Board is in no sense a 
judgment against the United States in favor of the 
taxpayer and even the action of the Court of Appeals 
in upholding the decision of the Board is not such a 
judgment; it merely “affirms” the Board in fixing the 
correct amount of the tax. Up to this stage of the 
procedure, the relation of debtor and creditor has 
never existed between the United States and the tax¬ 
payer and does not exist yet; and if this were all, there 
is no way whereby the taxpayer could get back a re¬ 
fund of an overpayment; for the U. S. can not be 
sued except by consent of Congress. 

Suppose the taxpayer has not filed a claim for re¬ 
fund within the statutorv time? No matter how 

J 

much he has protested against the amount of the 
assessment, no matter how fully his appeal to the 
Board of Tax Appeals is sustained, no matter how’ 
much the assessment exceeds “the correct amount of 
the tax” as determined by the Board, no matter how’ 
roundly the Court of Appeals “affirms” the Board, 
all of this only settles “the correct amount of the tax”; 
yet with all of this, the taxpayer stands no chance of 
getting back a refund of the excessive amount paid, 
unless he has in addition, filed his “claim” for refund 
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within the statutory time. And even then, the (relation 
of debtor and creditor does not exist between him 
and the United States; he can not yet even jsue the 
United States in the Court of Claims. He ^an not 
sue in the Court of Claims or any where else| unless 
his Petition shows either that his claim has be^n filed 
and rejected, or that it has not been acted uponl within 
six months after it was filed. Even yet the relation 
of debtor and creditor does not exist, and ev^n after 
the Court of Claims has rendered judgmentj in his 
favor, he has nothing tangible; he can not i^sue an 
execution, he can not levy on anything, ther^ is no 
“fund” which he can subject; he must rely upon the 
favor of Congress to “appropriate” money fjor the 
payment of the judgment, else he does not get| it. It 
has been pointed out that the taxpayer can nojt even 
sue except when his claim has been either rejected, 
or not acted upon within six months. Howj then, 
when his claim is not rejected, but is determined in 
his favor by the Commissioner of Internal Revenue? 

i 

In this event the “correct amount of the tax paving 
been determined by the Board and the Board Having 
been ‘affirmed’ by the Court of Appeals, the Cojnmis- 
sioner is controlled by that finding, and issues his 


u 


“warrant” 


issuance of this “warrant” 


of the 
n the 


certificate of overassessment’ ”; this is the basis 
named in R. S. 3477 and now upo 

for the first time do^s the 
relation of debtor and creditor come into existence; 

i 

now for the first time and only by virtue of R. S.j 3477 
can the taxpayer “assign” or transfer, or give any 
one an interest in or “lien” upon his claim against the 
United States for a tax refund. I 
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But even now where is the specific “fund” against 
which either Wardman or any claimant under him 
has a “lien”? What money is there at which Ward- 
man can point his finger and say “That is mine”? 
There is no such. Congress from time to time appro¬ 
priates money from which tax refunds are paid; if 
r ■ the appropriation is exhausted they can not be and 
are not paid, until further appropriations by Congress 
are made. On what then has the taxpayer or a claim¬ 
ant under him a “lien” meanwhile? Neither of them 
ever had a “lien;” in the very nature of things no 
“lien” ever did or ever could exist. No claimant 
under a taxpayer can ever successfully proceed 
against the Commissioner of Internal Revenue, and 
the Treasurer of the United States, as was undertaken 
at Bar, except by virtue of a transfer or assignment 
by the taxpayer after the issuance of a “warrant for 
payment” as provided for by R. S. 3477 and it is such 
an assignment or transfer made only after the “certifi¬ 
cate of overassessment” that the Treasurer of the 
United States can recognize or honor. 

The discussion of the Three Law Points, is now 
undertaken. 

Point 1 

Does the agreement give Plaintiffs such an interest 
in Wardman’s claim as creates a “lien” upon it? 

The Bill shows that the Plaintiffs were not attor¬ 
neys at law, therefore are not claiming an “attorney’s 
lien.” Even if they were, and did, yet an “attorney’s 
lien” attaches only to moneys, papers, etc. “in his 
possession.” 
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“The common law recognized the lien of an 
attorney upon moneys in his hands, and also, 
upon papers and documents in his hands, 
whether they be muniments of title, or icauses of 
actions, or evidence; but there is no such thing 
as the lien of an attorney upon a mere| claim or 
cause of action which his client has Against a 
third person, apart from the tangible jvouchers 
of the claim which may be in the Attorney’s 
possession. The very essence of the | common 
law lien is possession. The party who $as a lien 
loses it the moment he surrenders possession; 
and possession cannot be predicated of a mere 
abstract right in another person.” 

Lamont v. Washington and Georgetown Rail¬ 
road Co. 2 Mackay, 502. j 

To create a “lien,” the contract must transfer an 
ownership pro-tanto to Plaintiffs; the contract at Bar 


does not do this. 

“Before there can arise any lien on t|ie funds 
of the employer, there must be, in addition to 
such express promise, upon which the contractor 
relies, some act of appropriation on th& part of 
the employer depriving himself of the cOntrol of 
the funds, and conferring upon the contractor 
the right to have them applied to his payment 
when the services are rendered or the rpaterials 
are furnished. There must be a relinqOishment 
by the employee of the right of dominion over 
the funds, so that without the aid or consent of 
the employer, the contractor can enforce their 
application to his payment when his contract is 
completed.” 


Dillon v. Barnard, et al, 21 Wall. 430|, 439. 


“It is well settled that an order to pay a debt 
out of a particular fund belonging to the debtor 
gives to the creditor a specific equitable lien 
upon the fund, and binds it in the hands of the 
drawee. A part of the particular fund may be 
assigned by an order, and the payee may enforce 
payment of the amount against the drawee. But 
a mere agreement to pay out of such funds is not 
sufficient. Something more is necessary. There 
must be an appropriation of the fund protanto, 
either by giving an order or by transferring it 
otherwise in such a manner that the holder is 
authorized to pay the amount directly to the 
creditor without the further intervention of the 
debtor. 

“Viewing the subject in the light of these 
authorities we are brought to the conclusion that 
the appellee had no lien upon the fund here in 
question. The understanding between the elder 
Child and Trist was a personal agreement. It 
could in no wise produce the effect insisted upon. 
For a breach of the agreement, the remedy was 
at law, mot in equity, and the defendant had a 
constitutional right to a trial before a jury. If 
there was no lien, there was no jurisdiction in 
equity.” 

Trist v. Child , 21 Wall. 441. 

A man who has enough cash not only to pay 
income taxes, but also to pay $25,000.00 in excess of 
the correct tax, is a man of some considerable finan¬ 
cial importance; he looks like quite a desirable 
client; how many, if any lawyers, not to say obscure 
“accountants” would refuse to “look to him per¬ 
sonally” for their pay, and decline to work for him 
unless he gave a mortgage or “lien” on something to 
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which they should look, instead of to him personally? 

The language of the contract itself settles it, that 
Plaintiffs looked to Wardman personally, and had no 
thought of a “lien.” That language show^ that the 
money should actually come into Wardmap’s hands 
before they were paid, and that they shoulcl be paid 
by him, and not by some custodian of a “funcji” before 
Wardman received any of it himself. 

The contract says: 


a You are to pay us 33 1-3% of the tota} amount 


which we are successful in having refunded to 
you.” 


Can language more certainly state that the parties 
intended that Wardman should receive j all the 
money, and afterward pay the Plaintiffs onejthird of 
the total amount which he had received, aft^r he re¬ 
ceived it? I 

If so, the Plaintiffs took no “lien.” | 


An Agreement for a Part, or Percentage Dpes not 

Create a Lien. J 

“In no case to which our attention hjas been 
called has a contract for an amount equivalent 
to a certain proportion of the amount recovered 
been allowed to create a lien by assignment 
against the fund.” 

Thurston v. Bullowa, 42 D. C. App. 18, 21 
and 23. 

In De Winter v. Thomas, 34 App. D. Cj. 80, a 
legatee under a will employed an attorney to repre¬ 
sent her in defense of a contest which she anticipated, 
agreeing to pay him in the event of a compromise 
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i 




before caveat filed 15% of the money “and a sum 
equal to fifteen per centum of the market value of 
any other property received by her under distribu¬ 
tion or compromise.” The will was admitted with¬ 
out contest, the 15% of the money was paid, and the 
suit was a bill in equity to have a lien declared in 
favor of the attorney for the “sum equal to fifteen per 
centum of the market value, etc.” Holding that the 
attorney did not have and was not entitled to a lien, 
the court said: 

“It is clear that the contract did not amount 
to an assignment of a part of the fund expected 
to be realized, nor is it so claimed. 

“The contention is that it created an equitable 
lien upon the proceeds of said estate which was 
received by the defendant as residuary 
legatee.* * * 

“It must appear either expressly or by neces¬ 
sary implication that the other contracting party 
looked to the fund itself for payment, and did 
not rely upon the personal responsibility of the 
owmer of the claim of which the fund was the 
result. 

“Tested by these principles we cannot find 
that the contract in this case created a 
lien. * * * 

“In the case of success in the undertaking, 
the defendant, receiving the fund and the prop¬ 
erty, became personally bound to pay to com¬ 
plainant M5 per centum of the sum of money, 
and a sum equal to 15 per centum of the market 
value of any other property received by her 
under the distribution or compromise.’ All that 
can be properly inferred from this stipulation 
of the agreement is that the 15 per centum of the 
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money and of the value of the other property 
fixes the measure of the defendant’^ personal 
liability upon her receipt of the same in distri¬ 
bution; and for the recovery of this complainant 
had an adequate remedy at law. Tfiis conclu¬ 
sion is supported by Trist v. Child Burke v. 
Child) 21 Wall. 441, 442, 22 L. Ef 623, in 
which the contract so far as the compensation is 
involved is similar.’’ j 

I 

It will be remembered, of course, that plaintiffs are 
not members of the Bar, yet the law in pis juris¬ 
diction is that even an attorney at law employed 
under an express contract for a specified Compensa¬ 
tion cannot claim an implied lien. De Winter v. 
Thomas, 34 App. D. C. 80; Trist v. Childs) 2\ Wall. 
441, Ingersoll v. Goram, 211 U. S. 355; ^Taylor v. 
Wharton, 43 App. D. C. 104. I 

See also Wright v. Ellison, 1 Wall. 16, ^2; Pugh 
v. Porter, 112 U. S. 737, 742. ! 

So much for the Point 1. From which th^e Appel¬ 
lant urges that the contract creates no :c lien,’[ and was 
never intended to do so. j 

I 

Point 2 

I 

i 

Is the Agreement Void for Champerty and 

Maintenance? 

i 

The meaning and intent of a written contract is to 
be gathered from its words; those who write it have 
at their disposal the entire vocabulary of the! English 
language to express what they mean, and What they 
intend; when the words chosen are plain,J simple, 
have only one meaning, that meaning is the <j}ne, and 
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can be the only one which the contract shows or 
expresses. It is by the words chosen to be put into 
a written contract, and not those chosen to be left out 
of it, that the parties settle what it is they agreed to. 

This contract says, 

“We are to incur all expenses without reimburse¬ 
ment from you. In the event we are successful, 
you are to pay us nothing, either in the way of 
fee or expenses.'’ 

The phrase “all expenses” does not leave “some” 
expenses off to one side, and not included. When a 
word is duplicitous, having more than one meaning, 
and the parties in carrying out the contract have 
acted in accordance with one meaning, and against 
the other meaning, it is proper enough for the court 
to conclude that the parties intended by the word, that 
meaning which they have acted for it; and it is 
appropriate for a court to say that the parties have 
thereby identified which, of two meanings, they in¬ 
tended, when they chose a double-faced word. 

But a court can not very well say that the word 
“all” is a synonym for “only some”; a court can not 
very well say that when parties choose the words 
“all expenses,” they mean that some expenses or other 
are not to be included. “All” means “the utmost 
possible’’; “any whatever”; and no conduct, action 
or deportment of parties can show that they intended 
it to mean anything less. 

It may be that one or the other of the parties was 
easy in standing for his technical rights, or good na- 
tured, or for some other reason made concessions 
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which he did not have to make, but none ojf this can 
wipe ‘‘all expenses” out of the contract, anjd replace 
it with an unidentified “some.” j 

The rule against “maintenance” is, oif Public 
Policy, not for individuals. J 

In Peck v. Heurich, 6 D. C. App. 273, tjhe Court 
on page 283 defined champerty thus: “It has also 
been defined to be a bargain to divide th| land or 
thing in dispute on condition of his carrying it out 
at his own expense.” The document provided “Sim¬ 
mons shall retain one-third of the proceeds pf recov¬ 
ery after paying all expenses, costs and expenditures, 
and the heirs of Ann Bartlett shall receive two- 
thirds of such proceeds clear of any costs oij charges 
whatever.” The Court of Appeals held that the 
agreement was champertous, and that a deed of real 
estate based upon it was void for champeriy. The 
case was taken to the Supreme Court of the^ United 
States and affirmed in 167 U. S. 624. j 
In Watkins v. Sedberry, 261 U. S. 571, it ivas held 
that a contract by an attorney to prosecute! suits to 
recover assets for a bankrupt estate and indemnify 
the trustee against the expenses of the suits for a 
percentage of the recovery was invalid and void for 
champerty. 

“An agreement by which an attorney is to bear 
the costs and expense of litigation in considera¬ 
tion of an interest in the recovery is champertous 
and void.” 

Greer v. Frank, 179 Ill. 570. j 

In Barngrover v. Pettigrew, 2 L. R. A. j (N.S.) 
260, it was held that a contract by an attorney to pay 
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witness fees out of a contingent fee to be allowed him 
for successful services in a suit, is champertous and 
no recovery could be had thereon. 

“A stipulation in a contract between attorneys 
and clients for the payment by the attorneys of 
the costsiof the litigation is against public policy, 
champertous, illegal and void.” In re: Evans, 
22 Utah 366. 

And so ad infinitum, for no case is in the books 
wherein an agreement to pay the costs and expenses 
of the prosecution of a claim on a contingent fee has 
been tolerated. 

If Point 1 is resolved in favor af Appellant, then 
the agreement did not vest Plaintiffs with a “lien,” 
the Bill must fail for want of jurisdiction in Equity, 
and the decree will be reversed with directions to 
dismiss the Bill. 

If Point 2 is resolved in favor of Appellant, then 
the contract is void for champerty and maintenance, 
and the decree must be reversed whether or not the 
contract purports to vest Plaintiffs with a “lien.” 

On the other hand, if Points 1 and 2 are both 
resolved against the Appellant; that is, if the Court 
concludes that the contract does vest the Plaintiffs 
with a “lien” and that it is not void for maintenance, 
then R. S. Sec. 3477 must be applied to the case, 
which brings forward 
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Point 3 

IF THE AGREEMENT IS SUSCEP¬ 
TIBLE OF A CONSTRUCTION WHICH 
ASSIGNS TO, OR VESTS IN PLAIN¬ 
TIFFS SUCH AN INTEREST IN YARD¬ 
MAN’S CLAIM AGAINST AS TOl GIVE 
THEM A “LIEN,” THEN IS THE 
AGREEMENT VOID UNDER R. 3477? 

That Section is as follows: 

i 

“All transfers and assignments made! of any 
claim upon the United States, or of any !part or 
share thereof, or interest therein, whether abso¬ 
lute or conditional, and whatever may be the 
consideration therefor, and all powers of attor¬ 
ney, orders, or other authorities for receiving 
payment of any such claim, or any part tjhereof, 
shall be absolutely null and void, unless tjiey are 
freely made and executed in the presence of at 
least two attesting witnesses, after the allowance 
of such a claim, the ascertainment of the amount 
due and the issuing of a warrant for the payment 
thereof. Such transfers, assignments, and pow¬ 
ers of attorney, must recite the warrant for pay¬ 
ment, and must be acknowledged by the .person 
making them, before an officer having authority 
to take acknowledgments of deeds, and s^all be 
certified by the officer; and it must appear by 
the certificate that the officer, at the time; of the 
acknowledgment, read and fully explained the 
transfer, assignment, or warrant of attorney to 
the person acknowledging the same.” 

I 

It would seem that the recent decision of the!Court 
of Appeals in Conlon v. Adamski, 64 D. d. 274, 
settles the question. The Court said: 
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“Appellant James Conlon and appellee 
Roman Adamski on September 11, 1933, entered 
into a contract in writing whereby appellee em¬ 
ployed appellant as attorney to bring a man¬ 
damus proceeding in the Supreme Court of the 
District of Columbia to enforce the payment 
of a claim alleged to be due him upon a war-risk 
insurance policy for the sum of $8,740.00. 
According to the contract, out of this claim 
appellant was to be paid for his services the sum 
of $2,500.00.” 

The Court said: 

“Conlon then filed a bill for injunctive relief 
and the appointment of a receiver, praying that 
he be decreed to have an equitable lien upon the 
check, draft, or award, for the settlement of his 
claim and for general relief. Adamski, through 
his attorney, moved to dismiss the bill of com¬ 
plaint, and from an order sustaining the motion 
this appeal was taken.” 

“It thus appears from the averments of the 
bill that the most that can be deduced from the 
answer of Hines is an anticipated allowance of 
a claim against the Government, hence plain¬ 
tiff’s contract for attorney’s fees amounts in effect 
to an assignment of a portion of a claim alleged 
to be pending against the Government. Such 
assignment is absolutely void under section 3477, 
Rev. Stats., which provides as follows * * * * 
The contract here in question is a futile attempt 
to convey or assign an interest in a pending claim 
against the United States, and it complies with 
none of the requirements of the statute. It is 
neither witnessed nor acknowledged as therein 
required, nor does it purport to apply to a claim 



upon which a warrant has already beep issued. 
But it is claimed that this statute is ncj)t appli¬ 
cable to the present case, and that the icontract 
is merely one for an attorney’s fee in a proceed¬ 
ing to enforce the issuance of a warrant for the 
payment of the claim in compliance jwith an 
alleged finding already made by the Director 
of Insurance, Veterans’ Administration. The 
contract clearly amounts to an attemptecf assign¬ 
ment of a portion of an obligation due fjrom the 
United States to appellee Adamski, butj not yet 
reduced to payment by the issuanc^ of a 
warrant.” j 

i 

i 

If the various dates are important, they ard shown 
by the Record to be as follows: 

Nov. 20, 1924—Date of the agreement withj Ward- 
man (R. 9) | 

Feb. 1, 1934—Date Bill was filed (R. 1) j 

Nov. 1926—Commissioner decided against 

Wardman (R. 18) j 

Sept. 21, 1931—Board of Tax Appeals decides in 
favor of Wardman (R. 20) 

Dec. 11, 1933—Court of Appeals affirmed the 
Board (R. 20) 

Mar. 21, 1934—Certificate of overass^ssment 

issued by Commissioner (R. 15) 

June 6, 1934—Date of Warrant in paymdnt (R. 

15 ) 

From which appears, that although R. S. 3477 
prohibits the transfer of any interest “whethejr abso¬ 
lute or conditional” until after “the issuance of a 
Warrant for the payment,” yet the agreement which 
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Plaintiffs claim transferred an interest to them, was 
made ten years prior to the issuance of the Warrant 
for payment. 

Nor is it even pretended that the other formalities 
required by the statute, such as acknowledgment, 
certificate of the officer, explanation, etc. had ever 
been complied with. 

In view of the Conlon v. Adamski case, supra, it 
would seem that the citing of other cases which apply 
the prohibitions of R. S. 3477, were matter of super¬ 
erogation; yet they are here appended, nevertheless. 

In Trist v. Child, 21 Wall. 441, the Supreme Court 
of the United States said: 

“There is another consideration fatally ad¬ 
verse to the claim of a lien. The first section 
of the Act of Congress of February 26th, 1853 
declares that all transfers of any part of a claim 
against the United States, ‘or of any interest 
therein; whether absolute or conditional, shall 
be absolutely null and void, unless executed in 
the presence of at least two attesting witnesses 
after the allowance of such claim, the ascertain¬ 
ment of the amount due, and the issuing of a 
warrant therefor’. That the claim set up in the 
bill to a specific part of the money appropriated 
is within this statute is too clear to admit of 
doubt. It would be a waste of time to discuss 
the subject.” 

And so decided in United States v. Gillis, 95 U. S. 
407; Hager v. Swayne, 149 U. S. 242; Ball v. 
Hals ell, 161 U. S. 72. 

In Nutt vl Knutt, 200 U. S. 12, 20, an attorney was 
employed to prosecute a claim against the United 
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States, under written contract providingj that he 
should receive as compensation a sum equal to a 
specified percentage of the amount allowedj the pay¬ 
ment whereof was made a lien upon the jrecovery. 
The claimant himself collected the amountj allowed, 
and the attorney sued in the state court onj the con¬ 
tract, and recovered a judgment which wag resisted 
by the claimant on the ground that the contract was 
void under Section 3477. The attorney al3o sought 
a recovery on a quantum meruit. Holding the case 
to be within the prohibitions of Section 3477, 
Harlan, J. said: 

i 

“If regard be had to the words as v^ell as to 
the meaning of the statute, as declared ih former 
cases, it would seem clear that the contract in 
question was, in some important particulars null 
and void upon its face. We have in rriind that 
clause making the payment of the ajttorney’s 
compensation a lien upon the claim (asserted 
against the Government and upon aqy draft, 
money or evidence of indebtedness, issued there¬ 
on. In giving that lien from the outset, before 
the allowance of the claim and before any ser¬ 
vice had been rendered by the attorney, the con¬ 
tract, in effect, gave him an interest or share in 
the claim itself and in any evidence of indebted¬ 
ness issued by the Government on account of 
it. In effect or by its operation it transferred or 
assigned to the attorney in advance of thp allow¬ 
ance of the claim such an interest a^ would 
secure the payment of the fee stipulated to be 
paid. All this was contrary to the statiite; for 
its obvious purpose, in part, was to forbid any 
one who was a stranger to the original transac¬ 
tion to come between the claimant and the Gov- 



ernment, prior to the allowance of a claim and 
who, in asserting his own interest or share in the 
claim, pending its examination, might embar¬ 
rass the conduct of the business on the part of the 
officers of the Government. We are of opinion 
that the state court erred in holding the contract, 
on its face to be consistent with the statute.' 7 

In National Bank of Commerce v. Downie, 218 
U. S. 345, Harlan, J. said: 

“The words of that section are so clear and 
explicit that there cannot be, we think, any rea¬ 
sonable ground to doubt the purpose of this legis¬ 
lation. Its essential features are not new, as can 
be seen by an examination of the act of Congress 
of July 29th, 1846, ‘in relation to the payment 
of Claims 7 on the United States, and the act of 
February 26th 1853, ‘to prevent frauds upon 
the Treasury of the United States 7 . (Stat. 41 c. 
66; 10 Stat. 17 O C 81. Turning to Section 
3477 we find Congress had in mind not only 
all transfers and assignments of any claim on the 
United States or part of a claim or any interest 
therein, whether the transfer or assignment be 
absolute or conditional and whatever was the 
consideration of the transfer or assignment, but 
all powers of attorney, orders or other authori¬ 
ties for receiving payment of any such claims, or 
of any part or share thereof. All such transfers, 
assignments, powers of attorney, order or 
authorities are declared to be ‘absolutely null 
and void 7 except there be a compliance with the 
conditions fully set out in the statute. None of 
those conditions were complied with in these 
cases.” 
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Also Calhoun v. Massie, 253 U. S. 170. | 

In Lindberg v. Humphrey, 53 D. C. Appi. 243, the 
Court said: J 

“Under Rev. St. Sec. 3477 (Comp.J St. Sec. 
6383), making assignments of claims against the 
United States void, unless made in the manner 
set forth therein after the allowance qf such a 
claim, the ascertainment of the amount idue, and 
the issuing of a warrant for its payment, a con¬ 
tract by a claimant giving an attorney & lien on 
the claim for the amount of his services jn prose¬ 
cuting it is void, if entered into before tfjte allow¬ 
ance of the claim.” 

i 

RECAPITULATION 

The Seventh Amendment to the Constitution is: 

i 

“In suits at common law where the Value in 
controversy shall exceed $20.00, the right of trial 
by jury shall be preserved.” 

The bill sets forth no more than an action to re¬ 
cover a debt, because it is manifest from the bill as 


above pointed out, that the bill shows no lien on any 


property or fund which might be pursued in a court 
of equity. Although “insolvency” of the dejfendant 
is alleged in the bill, yet this does not help th}e situa¬ 
tion as was decided in Adler v. Fenton, 65 U.j S. 407, 
where the Court said : 

“Chancery will not interfere to prevent an in¬ 
solvent debtor from alienating his property to 
avoid an existing or prospective debt, evqn when 
there is a suit pending to establish it.” | 


See also Jones v. Green, 1 Wall. 330; Curriden v. 
Middleton, 232 U. S. 635, Scott v. Neely, 140 U. S. 
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106; Swan v. Frank, 142 U. S. 603; Smith v. Rail¬ 
road, 98 U. S. 398; Cates v. Allen, 149 U. S. 451; 
Cates v. Daugherty, 145 Mich. 569; State Bank v. 
Knox, 21 N. C. 50; Bethell v. Wilson, 21 N. C. 610. 

In Noj'th Hudson Mut. Bldg. & Loan Asso. v. 
Childs, 86 Wis. 292, the Court said : 

“Until a creditor obtains a judgment, he is in 
no position to assail or impeach in equity trans¬ 
fers and conveyances of real estate by the debtor, 
alleged to be fraudulent. Court of Equity are 
not tribunals for the establishment or collection 
of ordinary demands, and, at least, until judg¬ 
ment is recovered, the creditor has no right to 
come into a court of equity, to interfere with, or 
control,! the money, property, or estate of the 
debtor.' 7 

In Grant v. Giujfrida, 50 D. C. App. 28, Giuffrida 
claimed that Grant, their bookkeeper, had misap¬ 
propriated to his own use approximately $3,000.00, 
and that “an investigation disclosed that the extent of 
the misappropriation by Grant of the plaintiff’s 
moneys may exceed $14,000.00;” that Grant had 
money on deposit in the Commercial National Bank 
and with Wm. B. Hibbs and Company and had secur¬ 
ities and valuables in safe deposit boxes with both 
the Bank and Hibbs; that Grant would obtain posses¬ 
sion of all his assets and property and put the same 
beyond the feach of the plaintiffs and make it impos¬ 
sible for them to recover the amount due by reason 
of his misappropriations of their money. The trial 
court issued: an injunction enjoining the Bank and 
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Hibbs from paying to Grant any moneys, cjredits or 
securities. The Court of Appeals allowed a special 
appeal, reversed the decision of the trial cou^*t, hold¬ 
ing that equity had no jurisdiction of the cause. In 
that case, as at Bar, there was no “lien” upon any of 
the moneys, credits or securities, and the Coprt defi¬ 
nitely ruled that there being no “lien” that the action 
was only an action to recover a money judgment, that 
is to say a debt, and that a court of equity was without 
jurisdiction to entertain it. As stated in J'rist v. 
Child, 21 Wall. 441, “If there was no ‘lien,’ tljere was 
no jurisdiction in equity.” I 

i 

| 

CONCLUSION 'j 

i # 

1. If the agreement created no “lien” Eqpity was 
without jurisdiction and the Decree will be reversed. 

2. Even if the agreement did create a “li^n” and 

the contract is void for maintenance, then ajso will 
the Decree be reversed. j 

3. Although the contract did create a “li^n,” al¬ 
though it is not champertous, yet the “lien” is void, 
under R. S. 3477, Equity had no jurisdiction, imd the 
Decree must fail. 

That it be reversed, for each and all of the reasons 
discussed, is 

Respectfully submitted, 

I 

i 

Daniel Thew Wright. 

Attorney for Appellant. 
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BRIEF FOR APPELLEES. 


Statement of the Case. 

This is an appeal from a final decree of thei Supreme 
Court of the District of Columbia, in Equity, Adjudging 
appellees to have an equitable lien on certain mioney held 
by the United States Government, pursuant to '^n award 
made in favor of the appellant growing out of an! overpay¬ 
ment of his income tax for the year 1921. The filial decree 
also carries with it a judgment as at law. j 


i 
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Statement of Facts. 

The facts are set forth with great clarity in the findings 
of fact and conclusions of law of the Trial Court (R. 16- 
27). However, a short summary of some of the events in 
the case in their chronological order may prove of assist¬ 
ance to the Court. 

Plaintiffs, accountants and tax specialists, were employed 
bv Wardman on November 20, 1924 to secure a refund of 
his 1921 income tax (R. 17). The contract of employment 
was in writing and reads as follows: 

“November 20, 1924. 

Mr. Harry Wardman, 

1410 K Street, N. W., 

Washington, D. C. 

Dear Sir: 

We herebv agree to handle vour 1921 income tax matter, 
including the filing of claims, Briefs, and all other neces¬ 
sary papers, and appearing at conferences in Washington, 
for the following consideration: 

You are to pay us thirty-three and one-third (33%%) 
per cent of the total amount which ice are successful in hav¬ 
ing refunded to you on the amount paid by you for the tax¬ 
able vear 1921. 

* 

We are to incur all expenses without reimbursement 
from you. In the event we are unsuccessful, you are to pay 
us nothing, either in the way of a fee or expenses. 

Verv trulv vours, 

Leopold and Rindler, 

Bv Milton Rindler. 

Accepted: 

Harry Wardman.” 

A power of attorney from Wardman to the plaintiffs was 
duly executed and filed in the Bureau of Internal Revenue. 
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Pursuant to the contract the plaintiffs enterejd into their 
employment and as a result of their efforts, Counsel and 
assistance, an award was made by the Board pf Tax Ap¬ 
peals in favor of Wardman. At the suggestiok of Ward- 
man the plaintiffs employed Meredith M. Daubik, Esq. and 
Daniel Thew Wright, Esq. (attorneys at law) j;o carry on 
the proceedings before the Board of Tax Appeals and 
further if necessary (R. 18). Plaintiffs agreed to pay 
Messrs. Daubin and Wright one-half (V 2 ) of tljeir fee (R. 
18), to which Wardman agreed. Thereafter jbotli these 
attorneys appeared before the Board of Tax Appeals, which 
board made an award in favor of Wardman, as aforesaid, 
upon the basis of the case as worked up by plaiptiffs. The 
Government appealed to this Court. The decision of the 
Board of Tax Appeals was affirmed by this Court (R. 20). 
The refund awarded by the Board of Tax Appeals and af¬ 
firmed by this Court was substantially identical with the 
figures prepared by plaintiffs and as contained jin a brief 
prepared and filed by them in the Bureau o^ Internal 
Revenue (R. 23). j 

Wardman thereafter repudiated his contract with the 
plaintiffs and denied their right to the fee which he had 
agreed to pay. Whereupon, after the affirmaijce of the 
Board of Tax Appeals by this Court, and ivhen the only 
thing remaining to he done by the Government was the 
ministerial duty of paying the refund, the plaintiffs filed 
their bill to establish an equitable lien on the amount of 
recovery due to the defendant (R. 20). | 

A rule to show cause why a receiver should not be ap¬ 
pointed to receive the award was issued. The defendant 
filed an answer to the Rule (R. 9-14) and also filed a mo¬ 
tion to dismiss the bill (R. 8) on the same propositions of 

t 

law that are urged on this appeal. The motion ^o dismiss 
was overruled (R. 8). 


2d 
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After the hearing on the rule to show cause the parties 
entered into a stipulation, in lieu of the appointment of a 
receiver, whereby it was agreed that the fund about to be 
paid to Wardman would be paid to Meredith M. Daubin, 
Esq. and out of the money, the sum of $8,000 would be de¬ 
posited to the credit of the said Meredith M. Daubin, Esq. 
and George E. Edelin, Esq. in the Riggs National Bank as 
trustees, and with authority in them to pay to the plaintiffs 
out of said sum such amount as might be awarded to them 
as a result of this litigation (R. 20-21). Wardman then 
adopted his answer to the Rule to Show Cause as and for 
his answer to the Bill of Complaint (R. 14). 

Subsequent to the opinion of this Court in Conion v. 
A dam ski , et al. decided April 15, 1935, 64 App. D. C. 274, 
77 Fed. (2d) 397, TTardman made a motion for a decree 
on the pleadings upon the authority of that case. That mo¬ 
tion came on for hearing and the same was overruled (R. 
14-15). 

Thereafter the case came on for hearing on the merits 
before the Court below and after trial (at which TVard- 
man failed to appear (R. 27)), the Court found that: 

“The plaintiffs have fully performed their contract 
of employment, and that as a result of such employ¬ 
ment and the efforts put forth by them and their asso¬ 
ciates” 

Wardman received a cash fund of $37,813.69 (R. 27). Plain¬ 
tiffs were awarded a decree in the sum of $6,302.28 together 
with interest thereon at the rate of six per cent (6%) per 
annum from the 6th day of June, 1934 and were adjudged 
to have an equitable lien on the amount of refund from 
the United States by check of the Treasurer of the United 
States dated June 6, 1934, to the defendant, Harry Ward- 
man, on the individual income tax paid by him for the 
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year 1921. The decree further directed the saidjEdelin and 
Daubin to pay to the plaintiffs the said sum j out of the 
money held in trust by them pursuant to the j stipulation 
aforesaid and to pay the remainder, if any, to I^aniel Thew 
Wright, Esq., attorney for Wardman (R. 28). | 

i 

The reason for the decree providing for only $6,302.28, 
which is one-sixth of the award to Wardman, instead of 

7 i 

the full one-third as provided in the contract pf employ¬ 
ment, was because the other one-half was allowed by the 
lower court for the benefit of Messrs. Wright a|nd Daubin 
which was their share of the fee pursuant to tl|e contract 
between plaintiffs and the said Wright and Daublin (R. 27). 

It is to be noted that there is no statement j)f the evi¬ 
dence in this case and that Wardman makes jno appeal 

on the findings of fact of the lower court. Hince he is 

° ! 

precluded so far as the facts are concerned. Ijlis appeal 

is only on questions of law which were raised lj)y his mo¬ 
tion to dismiss (R. 8), and his motion for a decree on the 
pleadings (R. 14-15). The same points of law were raised 
at the final hearing (R. 21). Incidentally, Wardman made 
an application to this Court for the allowance of a special 
appeal after his motion to dismiss was overruled. This 
application was based on the identical points of law and 

was, bv this Court, denied. 

’ v I 

Appellants sole reliance on the questions at law is an 
admission of much consequence. He has invariably dis¬ 
regarded the facts at all times. Upon each occasion of his 
many attempts to procure a dismissal of a bill \ie has al¬ 
ways relied upon questions of law only. 

Assignments of Errors. j 

i 

I 

Appellant makes eight assignments of error! (R. 29) 
but in his brief he consolidates them into three questions. 
The assignments of error arc most general ai|d really 
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amount to no more than a proclamation that the Court 
below erred in deciding the case in favor of the plaintiffs 
and against Wardman. It is not believed that these assign¬ 
ments of error comply with the requirements of this Court 
as to definiteness. However, we are taking up the points 
of argument in the same order as adopted by appellant. 

ARGUMENT. 

The “Fund”. 

For the first i time Wardman raises the question of the 
existence of a “fund” upon which an equitable lien can be 
impressed. He; refers to the mechanics of tax refunds,— 
something appearing for the first time in this case and en¬ 
tirely extraneous to anything heretofore discussed and to- 
tally unsupported by any evidence whatever. Suffice to say, 
there is a fund as indicated bv the final decree, wherein it 
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appears that the plaintiffs are adjudged to have an equit¬ 
able lien on the amount of refund from the United States 
bv check of the Treasurer of the United States dated June 
6,1934 (R. 28). At the time of the filing of the Bill of Com¬ 
plaint the final award had been made to Wardman and the 
only thing remaining to be done by the Government was 
to perform the purely ministerial duty of paying the amount 
of the award to Wardman. 

Point I. 

The plaintiffs have an equitable lien upon the fund. 

The determination as to whether the appellees have an 
equitable lien is very simple. Heretofore appellant has been 
content to rely upon the written contract in support of his 
contentions. He now brings much extraneous matter in 
his brief. A discussion of attorney’s possessory liens is 
entirely irrelevant and only tends to becloud the real issue. 


I 

The cases on the question of liens of the natur^ claimed in 
this proceeding fall into two distinct and easily distinguish¬ 
able lines. Where it appears that the general cjredit of the 
party charged is looked to for compensation, la lien may 
not exist. These are cases wherein the promise has been 
made to pay a certain 4 ‘commission’’ on the jamount of 
recovery or a sum “equivalent to” a percentjage of the 
amount of recovery or other language indicating that the 
compensation is not to be paid out of the recovery but out 
of the general resources of the party charged. ^But where, 
as in the case at bar, it appears that the compensation is to 
be out of the recovery, the courts universally dxpress the 
doctrine that the recovery may be impressed witji an equit¬ 
able lien. 

i 

The contract of employment in the case at bajr provides 

i 

that the defendant “pay us (plaintiffs) thirtyvtliree and 
one-third (33%%) per cent of the total amount * * * 

refunded to you.” The lower court held “this created an 
equitable lien upon the fund” citing many easels (R. 22). 
This means that an attorney (or in this case, accountants) 
looks to the fund for payment and not to the responsibility 
of the client. The statement found on page 14 of Appel¬ 


lant’s brief to the effect that obscure accountants would 

i 

ordinarily look to a man of considerable financial impor¬ 
tance for their pay is a purely gratuitous and ill-advised 
remark. Moreover, the reference to plaintiffs’j obscurity 
is untrue. Such causticism comes with poor giface when 
one finds that Wardman refused to answer plainjiffs’ alle¬ 
gation contained in their bill that he was insolvent (R. 4, 
12). The fact that the plaintiffs are accountants and not 
lawyers does not affect the situation. McCormack v. Har- 
rah, 60 App. D. C. 260. I 


We will now consider the cases relied upon by appellant, 
none of which have any application. Lamont v. TV <j ishington 
& Georgetoivn R. R. Co ., 20 Mackey 502 and Dillqn v. Bar - 

3d I 
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nard, 21 Wall. 430, 439 relate only to attorney’s possessory 
liens. 

The dictum in Trist v. Childs, 21 Wall. 441, was expressly 
repudiated in a later case by the Supreme Court of the 
United States which will be demonstrated later. 

In Thurston v. Bulloica, 42 App. D. C. 18, the agreement 
for compensation was to pay a sum “equivalent” to a cer¬ 
tain proportion. It is to be noted that in that case the 
court recognized the principles urged here by appellees, in 
the following language: 

“To constitute such an assignment, the agreement 

. must be to pay the assigned and specific amount or per¬ 
centage out of the fund recovered or words equivalent, 
which clearly import an intention of the parties to 

make the fund liable for attornevs fees.” 

•> 

In Deicinter v. Thomas, 34 App. I). C. 80 the agreement 
was to pay “a sum equal to 15%.” 

Many other cases might have been cited by appellant but, 
they likewise, are cases wherein it appears that the agree¬ 
ment was not to pay out of the fund but only out of the re¬ 
sources of the client gene rail v. 

The remaining cases cited by appellant under this point 
give definite support to the principle that where compensa¬ 
tion is payable out of the recovery a lien attaches. We will 
now discuss the cases decided by the Supreme Court of 
the United States and by this Court wherein that doctrine is 
laid down. 

The earliest case in the Supreme Court of the United 
States on this point is Wylie v. Coxe, 15 How. 415 wherein 
the Court held: 

“The evidence proves that the complainant was to 
receive a contingent fee of 5% out of the fund awarded 
whether money or scrip. This being the contract, it 
constituted a lien upon the fund, whether it be money 
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or scrip. The fund was looked to and not jtlie personal 

responsibility of the owner of the claim.’1 

! 

The next case on the subject was Trist v. Chifds, 21 Wall. 
441 which, as before stated, is cited by appellant. How¬ 
ever, this case has been definitely overruled by subsequent 
decisions. In Barnes v. Alexander, 232 U. S. Ilj7, the Court 
referred to Trist v. Childs and destroyed ai|y authority 
attempted to be attached to the decision. The pourt stated 
that the remarks in that case were dicta and ireferring to 


Trist v. Childs stated as follows: 

“This decision, so far as it concerns us here, seems 
to have overlooked Wylie v. Coxe, 15 How. 415, 14 L. 
Ed. 753 which decided that a contract for 4 contingent 
fee out of a fund awarded constituted a li^n upon the 
fund. The remarks in Trist v. Childs werg not neces¬ 
sary to the decision, which was based mainly on other 
grounds, so that at least we are warranted! in treating 
the question as at large.” | 

In Ingersoll v. Coram, 211 U. S. 335, the contract con¬ 
sisted of a letter reading: 

4 4 Sir : i 


“We 
fee, in 


agree that for your services * j* * your 
case the will is defeated and pur clients 


get their shares, shall be one hundred (100,000) thou¬ 
sand dollars, and that your expenses and disbursements 
shall be paid in any event. j 

4 4 There is to be no personal obligation against J. A. 
Coram, in the event that the interests represented by 
Henry A. Root are unsuccessful and in no dvent is the 
said J. A. Coram obligated except to pay sjich fee out 
of the funds secured from the estate of Aj. J. Davis, 
deceased, by Maria Cummings, Lizzie S. Ladd, M. Louis 
Dunbar, and Mrs. Ellen S. Cornue and Henry A. Root.” 

The Court held: 

4 4 It is evident, therefore, that Ingersoll asked for 
security in a definite and written form. We do not 
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think it can be said that he sought only a promise to 
pay. That followed from his employment, and, besides 
Coram stipulated against personal liability, but did ob¬ 
ligate himself to pay ‘out of the funds secured from flic 
estate .’ And this is the test of the agreement. 

• i # * • * * * 

“The sufficiency of the agreement of August 17,1891, 
to create a lien, seems not to have been seriously ques¬ 
tioned in the circuit court upon the argument of the 
demurrer. However, the court said that ‘upon all set¬ 
tled rules with reference to the construction of such 
instruments we cannot doubt that this one of August 
17,1891, created a lien on the funds therein referred to 
in behalf of Mr. Ingersoll.’ On the final hearing the 
effect of the instrument was contested, and the court 
adhered to its ruling saying: ‘Whether or not the par¬ 
ticular agreement creates a lien is a matter of construc¬ 
tion. In this case the fact that there was no primary 
personal responsibility on J. A. Coram specially serves 
to stamp the agreement in issue as declaring a purpose 
to create a lien. Therefore on the whole, we hold that 
on this final hearing on bill, answer, and proofs, the 
bill must be sustained.’ The conclusion of the court 

is sustained bv authority.” 

• %/ 

In Barnes v. Alexander , 232 U. S. 117, (supra), there 
was an agreement that the lawyers should have as their 
compensation one-fourth of all that was received by the 
defendants. 

It was held: 

“The main question is w’hether the facts set forth 
in the findings certified justify the conclusion of the 
courts below. The whole matter rests on conversations, 
in one of which Barnes said to Street and Alexander: 
‘If you will attend to this case, I will give you one 
third of the fee which I have coming to me on a con¬ 
tingent fee from Shattuck, Hanninger, and Marks. 
Mr. O’Connell, who is associated with me, is entitled to 
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the other third.' In others also he explained what his 
firm was to have, and told Street and Alexander that 
they should get one third of that if they would do cer¬ 
tain work that he had not time to attend to. Street 
and Alexander did the work required, it c|oes not mat¬ 
ter whether it was more or less;—there iras some at¬ 
tempt to raise a question about the fact, bqt we regard 
it as beyond dispute. The only serious argument is 
that, whatever they did, their compensatipn depended 
upon a personal promise that gave them no specific 
claim against the fund. * * * 

“Obviously the onlv thing intended or!desired was 
to give the appellees a claim to one third of the fund 
received by Barnes if and when he shoulfl receive it. 
It is true that there was in a sense a res j as to which 
present words of transfer might have been ^ised. There 
was a right vested in Barnes, unless discharged, to 
try to earn a fee contingent upon success. But in a 
speculation of this sort the parties naturally turned 
their eyes toward the future and aimed sit the fruits 
when they should be gained. They therefore used 
words of contract rather than of convevahce; but the 
important thing is not whether they used jthe present 
or the future tense, but the scope of the contract. In 
this case it aimed only at the fund. Barijies gave no 
general promise of reward; he did not ^ven give a 
promise qualified and measured by success to pay any¬ 
thing out of his own property, referring fo the fund 
simply as the means that would enable hijm to do it. 
See National City Bank v. Hotchkiss , 231 TjJ. S. 50, 57, 
ante, 115, 34 Sup. Ct. Rep. 20. He promised only that 
if, when, and as soon as he should receive ajn identified 
fund, one third of it should go to the appellees. But 
he promised that. At the latest, the moment the fund 
was received the contract attached to it hs if made 
at that moment. ’ ’ 

See also Houston v. Ormes, Admr., 252 U. £j>. 469; Mc- 
Gowan v. Parish , 237 U. S. 285. j 
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In Sanborn v. Maxwell , 18 App. D. C. 245, it was agreed 
between the defendant Sanborn and the complainants that 
the latter should receive the sum of Five Thousand Dollars 
($5,000.) as compensation for their services, which said sum 
was to be, to that extent, an interest in the said fees of the 
said defendant Sanborn. 

Held: 

“The agreement alleged in the bill substantially to 
the effect that complainants’ fees for services should 
be satisfied out of the proceeds of defendant’s claim 
in controversy and constituted an interest therein to 
that extent, created a charge enforcible as an equitable 
assignment or lien.” 

In Roberts v. Consaul, 24 App. D. C. 551, the defendant 
agreed to allow the plaintiff “the fee of fifty per cent of the 
amount which may be collected thereon; and said fee is 
hereby made a lien on any draft that may be issued in pay¬ 
ment of said claim.” The court held that the plaintiff had 
a lien upon the fund enforcible in equity. 

See also Jones v. Rutherford , 26 App. D. C. 114. 

Point II. . 

The agreement is not void for champerty and mainte¬ 
nance. 

Why is champerty and maintenance prohibited? The 
reason lies in public policy. Contracts to finance law suits, 
harass parties and institute pernicious litigation have re¬ 
ceived judicial disfavor. The agreement in the case at bar 
provided for the payment of “expenses.” It cannot be 
said that the word “expenses” is synonymous with the 
words “court costs” or “legal fees.” Obviously, there is 
some ambiguity instinctive in the phrase itself. This am¬ 
biguity was conceded to be present by the appellant upon 
the trial. He failed to object to the admission of testimony 
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by the plaintiffs for the purposes of explaining the inten¬ 
tion of the parties as to the use of this word, ^he appellant 
does not now claim nor did he claim at any iime that the 
court erred in the admission of such testimony. He now 
admits the sufficiency of the proof to suppoi| the court’s 
findings. Therefore, this argument is no logger open to 
the appellant. He is precluded from raising this issue 
in this form. He is bound by the Court’s Findings of Fact. 

l 

The lower court found that: 

l 

“The term ‘expenses’ as used in the contract, and as 
construed by the parties, had reference to t}ie travelling 
and personal expenses of the plaintiffs, an$. did not re¬ 
late to the court costs or other legal fees. Idle contract 
is not objectionable on the ground of champerty and 
maintenance. Wylie v. Co:ice, 15 How. 41ct; Wright v. 
Tebbits, 91 U. S. 252; Stanton v. Embrey, £)3 U. S. 548; 
Taylor v. Bemiss, 110 U. S. 42; Manning W. Sprague, 
148 Mass. 18.” 

I 

Plaintiffs are residents of the City and State of New 
York (R. 2). j 

Furthermore, the court found that Leopolcj & Rindler 
had been reimbursed bv Wardman for the only filing fee 
which they paid (R. 21). Thus the subsequent conduct of 
the parties fortifies and confirms their intention as ex¬ 
pressed in the contract. 

Furthermore, the contract, even on its face, jis not void 
for champerty and maintenance. The rule of champerty 
and maintenance has never been extended to claims against 
the Government. 

i 

While recognizing that opinions of the Supreme Court 
of the United States and of this court are entitled to a 
greater respect and first consideration in this case, we 
wish to quote at this time from a State case because it 
so clearlv and accurately states the law on tips subject. 



We refer to the case of Manning v. Sprague, 148 Mass. 18, 
1 L. R. A. 516, wherein the court held: 

“We shall have no occasion to consider whether the 
contract would have been voidable bv reason of cham- 
perty if the services to be rendered or advances to be 
made, which it contemplated, were to have been ren¬ 
dered or made in a strictly legal proceeding, such as 
a suit at law by the defendant against another party; 
and whether it would, under such circumstances, have 
come within the definitions of champerty or mainte¬ 
nance as these are found in our decisions. Swett v. 
Poor, 11 Mass. 459; Brinley v. Whiting , 5 Pick. 348; 
Scott v. Harmon, 109 Mass. 237; Blaisdell v. Ahern, 
4 New Eng. Rep. 347, 144 Mass. 393. 

“ Champerty is a species of maintenance, and is so 
termed because by a champertous contract the money 
or land to be obtained by legal proceedings was to be 
divided between the party bringing and the party pro¬ 
moting the suit. Maintenance was an offense, by the 
common law and by the Statute of 32 Hen. VIII, which 
in Brinley v. Whiting, supra, is said to have been 
adopted in this state. It is defined by Blackstone as 
‘the officious interference in a suit in no wav belong- 
ing to one, by maintaining or assisting either party 
with money or otherwise to prosecute or defend.’ 4 
Bl. Com. 134.” 

# • • * • • • 

“Neither the definition of champerty nor the reasons 
why it was held to be an offense have any proper ap¬ 
plication to a proceeding such as that by which the de¬ 
fendant, under his contract with the plaintiff, sought 
to enforce his claim against the Government of the 
United States. There was no suit to be brought nor 
any defendant in the proposed proceeding, in the same 
sense that there is in a contested cause at law or in 
equity.” 
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In Wylie v. Coxe (supra), the court did nd ( t condemn 
the contract for a contingent fee as being champertous nor 
did it in Trist v. Child (supra). 

In Wright v. Tebbitts, 91 U. S. 252, Tebbittjs was em¬ 
ployed by Wright to present and prosecute hi^ claim be¬ 
fore a commissioner to be appointed by the i President. 
The claim grew out of losses because of use of Iclaimant’s 
property by the Choctaw Nation. Wright agreed to give 
Tebbitts ten (10%) per cent of the recovery. One of the 
defenses was that the contract was champertous. The 
court called attention to the fact that the commission was 
a quasi court and upon authority of Wylie v. Cotie (supra), 
held the contract to be valid. 

In Taylor v. Bemiss, 110 U. S. 42, Taylor a^id Wood, 
attorneys at law residing in Washington, D. C.j were en¬ 
gaged to prosecute a claim against the Southern Claims 
Commission upon an agreement that they should be paid 
fifty (50%) per cent of the amount recovered.! Pending 
the litigation the lawyers advanced the sum of E^ght Hun¬ 
dred Dollars ($800.00) to their client. Among other things 
the court held: 

i 

“It was decided in the case of Stanton v. $mbry, 93 
U. S. 548, that contracts by attorneys for compensa¬ 
tion in prosecuting claims against the United States 
were not void because the amount of it was ifnade con¬ 
tingent upon success, or upon the sum recovered. And 
the well known difficulties and delays in obtaining pay¬ 
ment of just claims which are not within the! ordinary 
course of procedure of the auditing officers of the gov¬ 
ernment, justifies a liberal compensation in successful 
cases where none is to be received in case of!failure.” 

In Coquillard’s Administrator v. Bearss, 21 jlnd. 479, 
84 Am. Dec. 362, it appears that the appellees hajd certain 
claims against the United States growing out bf trans¬ 
actions with the Pottawotamie Indians. They engaged 



16 


the decedent to prosecute the said claim and in the letter 
of employment it was stated: “If you can succeed, 25% 
will pay you well, and it will not leave much for us. If 
you don’t succeed, we are not to be at any expense.” De¬ 
cedent accepted the employment, came to Washington at 
his own expense, employed agents and attorneys to assist 
him and laid out large sums of money in relation to the 
claim. He was successful in having Congress pass an act 
making an appropriation in payment of the claim. The 
appellees refused to pay the fee earned and refused to 
recognize the contract. It appears further that the de¬ 
cedent was not an attorney or solicitor. One defense was 
that the contract was champertous. In answer to this the 
court held: 

“This would dispose of the case, if the defendants 
had agreed to pay the deceased a fixed sum; but as 
the agreement was for a part of the claim, the pay¬ 
ment of which he was employed to obtain, the ques¬ 
tion is, whether that invalidated such agreement. It 
is argued that it did, on the ground that such agree¬ 
ment was champertous, or against public policy. 

“On the other hand, it is urged that the laws in 
reference ito champerty have relation only to proceed¬ 
ings in courts of justice, and do not apply to legislative 
action, or the means used to produce the same, or 
contracts in regard thereto. 

“We will notice definitions of the term or offense: 
‘Champerty,—A bargain with a plaintiff or defend¬ 
ant, campum partire, to divide the land or other mat¬ 
ter sued for between them, if they prevail at law, 
the champertor undertaking to carry on the suit at 
his own gxpense.’: 1 Bauvier’s Law* Diet.; see also 
Thirston v. Percival, 1 Pick, 416; Rust v. Larue, 4 
Litt. 417, (14 Am. Dec. 172); Arden v. Patterson, 
5 Johns, Ch. 44; Holloway v. Lowe, 7 Port. 488. 

“ ‘Champerty,—A bargain with the plaintiff or de¬ 
fendant in any suit to have part of the land, debt, 
or other thing sued for, if the party that undertakes 
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it prevails therein; whereupon the champdrtor is to 
carry on the party’s suit at his own expense’: I 
Jacob’s Law Diet.; see also 1 Inst. 368. 

“The definition given by Blackstone is in the same 
language used by Bouvier: 3 Bla. Com. 13(3. 

i 

“It is possible that as to its general signification 
a broader definition may be given to thej word, in 
view of its derivations; Webster’s Diet.; (Bouvier’s 
Diet.; Jacob’s Diet. But when used in Connection 
with matters of law’ or legal proceedings, it would 
appear to have reference technically to suits, etc., 
in courts. It would follow that the criminal offense 
of champerty could not be committed in prosecuting 
a claim before a legislative body for a phrt of the 
sum to be obtained. The question whether i{ is so far 
against public policy as to render the contract void, 
remains to be examined.” i 

i 

i 

While holding that the contract was not chajmpertous 
because it did not involve litigation, the court did hold it 
to be contrary to public policy because it was a( lobbying- 
contract. 

It cannot be claimed that in this case the plaintiffs agreed 
to pay expenses of suit but, on the record, the Reference 
to the payment of expenses concerned plaintiffs’ traveling 
expenses to and from New York. 

The modern tendency of courts is to liberalize j the view 
formerly had in England and in early times in thi^ country 
on the subject of champerty and maintenance. As was 
said by the court in Brown v. Bigne, 21 Ore. 260, 14 
L. R. A. 745: 

“A fair bona fide agreement, by a layman to supply 
funds to carry on a pending suit in consideration of 
having a share in the property, if recovered, it seems 
to us, ought not to be regarded as per se void, either 
on the grounds of champerty, as now understood, or 
of public policy.” 
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Certainly, then, a contract such as we have before us 
for prosecuting a claim before a government department 
and not to supply funds to carry on a pending suit is not 
champertous. Wardman solicited the plaintiffs to prose¬ 
cute his claim and the contract is fair and bona fide. 

In Smyth v. Klauder, 52 F. (2d) 109, the Circuit Court 
of Appeals of the Third Circuit said: 


“In most states, however, the common law doctrine 
of champerty and maintenance has never been adopted 
or, if adopted, has been substantially modified by stat¬ 
ute. It has never been adopted in the states com¬ 
prising this circuit, New Jersey, Pennsylvania, and 
Delaware^ and in those states it is not champertous 
for an attorney to agree with his client to render 
services for a contingent fee. * * # The same rule 
prevails in the United States Courts in jurisdictions 
where such contracts are not champertous, illegal and 
void. Stanton v. Embry, 93 U. S. 548, Taylor v. Bc- 
miss r 110 U. S. 42, Burnes v. Scott, 117 U. S. 582. * * * 
In statesiin which the common law doctrine of cham¬ 
perty and maintenance has not been adopted, there is 
nothing contrary to law, morals or public policy for 
an attornev to enter into a contract with his client for 
an interest in what is recovered by the litigation, even 
though he agrees to pay the cost and expenses of the 
suit.” 


In the case of Peck v. H enrich, 6 App. D. C. 273, cited by 
Wardman, the very thing in dispute was conveyed in ad¬ 
vance to the attorney and an associate for the express pur¬ 
pose of enabling the attorney to continue the litigation on 
his own account and at his own cost and expense and, in 
consideration of this, he was to retain, at the end of the 
litigation, one-third of what had been conveyed to him, and 
was to account to his clients for the other two-tliirds. This 
case, decided in 1895, is vastly different from the case at 
bar. 
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In Watkins v. Sedberry, 261 U. S. 571, the Supreme Court 
of the United States referred to the Tennessei* statute 
which denounced champerty and required the dismissal of 
suits whenever it was made to appear they were prosecuted 
pursuant to champertous agreements. By a latefi act this 
requirement was eliminated and hence the attorney was 
permitted to recover on a quantum meruit. 


Point III. j 

The agreement is not void under Section 3477 R. 


S. U. S. 


Before setting forth the contentions of appellees on this 
point it might be useful to inquire into the nature ^nd pur¬ 
pose of this statute. Legislative intent is always! helpful 
in construing the application of statutes. 

1 

The present law is a recodification of legislative enact¬ 
ment passed by Congress in 1846 and 1853, and compiled 
in 1901. It received legislative sanction in order to protect 
the Government. Its purpose was to prevent the Govern¬ 
ment from being harrassed by a multiplicity of claims. It 
was passed for the benefit of the Government. Indeed, the 
Statute of 1853 was entitled, “An Act to prevent {Frauds 
upon the Treasury of the United States.'’ This is apparent 
from the following cases: 

Houston v. Ormes, Admr ., 252 U. S. 469; 

McGowan v. Parish, 237 U. S. 285. 

Sanborn v. Maxwell, 18 App. D. C. 245; 

Roberts v. Consaul, 24 App. D. C. 555; 

Jones v. Rutherford, 26 App. D. C. 114; j 

i 

i 

Furthermore, it is apparent from a reading of tjlie law 
that this prohibition is clearly limited to a transfer or as¬ 
signment which creates a right of property in the claim 
itself, and does not extend to a personal agreement to pay, 


as compensation for services, a certain portion 
amount recovered. 


of the 


i 
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The appellant persists in the error that appellees are 
seeking to enforce an assignment of a pending claim 
against the Government. They are not. There are no 
words of assignment of the claim in the contract of em¬ 
ployment, and no effort has been made to have the contract 
of employment construed as an assignment of part of the 
claim against the Government. What the appellees are 
contending for is, that in view of the expressed provisions 
in the contract of employment, they are entitled to an 
equitable lien on the fund as awarded by the Government, 
in order to frustrate appellant’s efforts to obtain the money 
and make away with it. There is a vast distinction, which 
the courts clearly emphasize, between a futile attempt to 
assign part of a claim pending before the Government and 
an effort of one who has earned his fee to impress an 
award with an equitable lien, when there remains only the 
ministerial proceeding of paying the money over to the 
claimant. 

It is not claimed by appellant, nor could it be with any 
success, that Leopold & Rindler could prosecute the claim 
in their own names. No part of the claim was assigned to 

them. When they had succeeded in securing a refund; 
when an award had been made; when the amount to be paid 
had been ascertained; when all that remained was the de¬ 
li verv of a draft for the monevs found due to Wardman, 

then, and only then, was there a lien created. 

Houston v. Ormes, Admr ., 252 U. S. 469, is a case where 
the attornev claimed a lien on the fund, and brought suit 
in equity. A receiver to take the fund was appointed. The 
Supreme Court of the United States held: 

4 'But from this it is a necessary consequence that one 
who has i an equitable right in the fund as against 
Sanders may have relief against the officials of the 
Treasury through a mandatory writ of injunction, or 
a receivership, which is its equivalent, making Sanders 
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a party so as to bind her, and so that the dejcree may 
afford a proper acquittance to the government. The 
practice of bringing suits in equity for this purpose is 
well established in the courts of the District (Sanborn 
v. Maxwell, 18 App. D. C. 245; Roberts v. Co\isa/ul, 24 
App. D. C. 551, 562; Jones v. Rutherford, 26 App. D. C. 
114; Parish v. McGowan, 39 App. D. C. 1S4; s. jc. on ap¬ 
peal, McGowan v. Parish, 237 IT. S. 285, 295, q9 L. Ed. 
955, 963, 35 Sup. Ct. Rep. 543). Confined, as jit neces¬ 
sarily must be, to cases where the officials of the gov¬ 
ernment have only a ministerial duty to perform, and 
one in which the party complainant has a particular in¬ 
terest, the practice is a convenient one, well supported 
by both principle and precedent. 

“Sec. 3477, Rev. Stat. (Comp. Stat. 6383, 2 Fied. Stat. 
Anno. 2d Ed. p. 179), regulating the assignment of 
claims against the United States, is not an pbstacle. 
As has been held many times, the object of Conjgress in 
this legislation (474) was to protect the government, 
not the claimant; and it does not stand in the wav of 
giving effect to an assignment by operation of law after 
the claim has been allowed. Erwin v. United States, 
97 U. S. 392, 397, 24 L. Ed. 1065, 1067; Goodman v. 
Niblack, 102 U. S. 556, 560, 26 L. Ed. 229, 231; Price 
v. Forrest, 173 U. S. 410, 423-425, 43 L. Ed. 749, 753, 
754, 19 Sup. Ct. Rep. 434.” ! 


In Sanborn v. Maxwell, 18 App. D. C. 245 {sup\a), the 
award had been made and the fund was in the possession 
of the Treasurer of the United States. The court jin that 
case appointed a receiver to take over the fund. Tlie court 

held: j 

I 

“The defense, that the agreement constituting the 
equitable lien or assignment was prohibited by the 
terms of Section 3477 R. S. U. S., is not available to 
the appellant in this suit. 

“The United States have no interest in this proceed¬ 
ing, whatever, and it is unnecessary to consider the 
effect of the statute were the lien or assignment as- 


i 
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sorted against them. Price v. Forrest, 173 U. S. 410, 
423. In that case, Mr. Justice Harlan, speaking for the 
court, said: ‘As this court has said, the object of Con¬ 
gress by Section 3477 was to protect the Government, 
and not the claimant, and to prevent frauds upon the 
Treasury, (citing cases).” 

It seems to us that the case of Roberts v. Consaul, 24 
App. I). C. 531 (supra), is on all fours with the case at bar 
and is conclusive. The power of attorney in that case read 
as follows: 

“Know all men by these presents, that I, Pleasant 
IV. Barbee, as administrator de bonis non of the estate 
of James Campbell, deceased, have employed Gilbert 
Moyers, of Washington, D. C., as my attorney, to prose¬ 
cute this claim against the United States Government, 
and, in consideration of his professional services and 
expenses incurred by him in the prosecution of said 
claim, I hgree to allow him the fee of 50 per cent of the 
amount which may be collected thereon; and said fee 
is herebv made a lien on anv draft that mav be issued 
in payment of said claim. 

The court held: 

“1. We will first consider the question whether the 
contract sought to be enforced is in violation of Secs. 
3737, 3477, U. S. Rev. Stat. (Comp. Stat. 1901, pp. 2507 
and 2320). Those sections were enacted for the pro¬ 
tection of the United States and not of persons having 
claims against them. ‘They were passed in order that 
the Government might not be harrassed by multiplying 
the number of persons with whom it had to deal, and 
might alwavs know with whom it was dealing until the 
contract was completed and a settlement made.’ Hobbs 
v. McLean, 117 U. S. 567, 576, 29 L. Ed. 940, 943, 6 Sup. 
Ct. Rep. 870. And, as was said in that case, they ‘sim¬ 
ply forbid the assignment of such claims before their 
allowance, the ascertainment of the amount due 
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thereon, and the issue of a warrant for their pay¬ 
ment.’ ” 

‘'The services of the attorney, as contracted for, were 
performed and the consideration therefor earned when 
the judgment was recovered. All that remained for 
him to do, if permitted, was to receive the draft for the 
appropriation made by Congress for the payment of 
the judgment. 

“The contract being a lawful one and providing that 
the stipulated fee for the services of plaintiffs’ intes¬ 
tate should be paid out of the amount to be collected, 
and should constitute a lien upon the draft to pe issued 
in payment thereof, he had a lien upon the !fund en¬ 
forceable in equity. Sanborn v. Maxwell , 18 Ajpp. D. C. 
245, 252, and cases there cited. One having subli a lien, 
as well as one who acquires a lien through a creditor’s 
bill may obtain from a court of equity having Jjurisdic¬ 
tion of the subject-matter and the parties such orders 
as may be proper and necessary to prevent the Claimant 
of the fund subject thereto from withdrawing it from 
the reach of either. Price v. Forrest, 173 U. S. 410, 
423, 43 L. Ed. 749, 753,19 Sup. Ct. Rep. 434; Sdnboru v. 
Maxwell, 19 App. D. C. 245, 253.” j 

And again in Jones v. Rutherford, 26 App. D.| C. 114, 
the court held: i 

“The right of the appellee, it may be remarked, is 
not contested at this stage of the proceeding^, if the 
draft is properly subject to a lien. Such rigljt is not 
affected by section 3477 of the Revised Statutes of the 
United States (U. S. Compiled Stat. 1901, p. 2320), for¬ 
bidding the assignment of claims against the! United 
States, or of any interest therein, for here tljere has 
been no such assignment. The agreement between the 
parties was that while the draft, as usual in all such 
cases, should be drawn in favor of the claiijnant, it 
should be delivered to the attorney for its prosecution 
and held by him until his fee or charge thereon should 
be paid. There is nothing in the statute to forbid such 
an arrangement as this.” 
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Inasmuch as Section 3477 R. S. U. S. is for the protec¬ 
tion of the United States, as so often held by the Supreme 
Court of the! United States and this Court, it follows that 
when the award is made or the fund is ascertained, the 
lien attaches immediately as a vested interest. 

The cases referred to bv defendant Wardman under this 
point embrace either assignments prior to the allowance 
of the claim, expressly giving the assignee the right to sue 
in his own name, or cases where claims have been purchased 
and suit instituted by the purchaser where the owner did 
not see fit to prosecute himself, or cases in which a court 
is given authority to fix, or a statute fixes compensation 
of attorneys, or cases of like nature. 

A glance at these cases will quickly show that they are 
not applicable to and are easily distinguishable from the 
case at bar. 

In U. S. v. Gill is, 95 U. S. 407, the Court held that claims 
may not be assigned so as to permit the assignee to prose¬ 
cute the claim in his own name in the Court of Claims. 

In linger v. Sica y no f 149 U. 8. 242, it was held that an 
assignment would not be recognized which permitted an 
assignee to file suit against the Collector of the Port of San 
Francisco in his own name. 


Ball v. Halsell, 161 U. 8. 72, was a case involving a stat¬ 
ute which permitted the Court of Claims to fix attorneys 
fees in the particular type of case involved, irrespective of 
anv contract made between lawver and client. The lawver 
in this case sought to avoid the effect of this statute and to 


enforce a lien upon the basis of his contract of employment. 

Naff v. Kuuttf 200 U. 8. 12, was a case where the client 
gave to his attorney an irrevocable assignment of a pend¬ 
ing claim against the Government, which assignment pro¬ 
vided for a lien upon the claim itself. In its opinion the 


Supreme Court especially 


refers to the fact that the as¬ 


signment attemped to give a lien upon the claim. 


I 
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In National Bank of Commerce v. Downie, 218 jU. S. 345, 
the Court held void an assignment of a pendind claim as 
collateral security for a loan. 

Calhoun v. il lassie, 253 U. S. 170, had to do with the con¬ 
struction of the Omnibus Claims act, 36 Stat. 962 limiting 
attorneys fees in the prosecution of claims of a certain type 
against the Government. 

In Lindberg v. Humphrey , 53 App. D. C. 243, iit affirma¬ 
tively appears on page 245 of the opinion that the cjilaim was 

still pending, had not been adjusted and there wat nothing 

% 

due from the Government to the claimant. It is interesting 
to note that in this case the Chief Justice of thb United 

i 

States allowed an appeal to the Supreme Court. (This ap¬ 
peal was taken but it appears from the record of tljns Court 
that the mandate of the Supreme Court was handjed down 
indicating that the appellee had dismissed his appdal. 

Indeed, in the case of Roberts v. Consaul {sup\a), this 
Court, in discussing most of the cases referred t<j> by the 
defendant Wardman distinguished them as follows!.: 


“In the cases relied on in support of the appellant’s 
contention ( United States v. Gillis, 95 U. S.! 407, 24 
L. Ed. 503; Spofford v. Kirk, 97 U. S. 484, 2-lj L. Ed. 
1032; Ilager v. Sicayne, 149 U. S. 242, 37 L. Ed. 719, 
13 Sup. Ct. Rep. 841; Ball v. Halsell, 161 U. si. 72, 40 
L. Ed. 622, 16 Sup. Ct. Rep. 554, and others) there 
were express assignments of a whole or a pari of the 
claims; and in some of them the assignees undertook 
the prosecution in their own names.” j 

Appellant finally relies on Conlon v. Adamski, ^4 App. 
D. C. 274, 77 F. (2d) 397. This case pronounces no different 
principle of law than do the other cases cited by appellant. 
Conlon was employed to enforce payment of a claiijn upon 
a war risk insurance policy in the sum of $8,740.00. |Ie was 
to receive a fee of $2,500.00. This agreement was in con¬ 
flict with the provisions of Section 551, title 38, U S. C. 
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(38 U. S. C. A., Sec. 551), which prohibited a charge in 
excess of ten per cent. The decision of the court rested 
upon this illegality. However, the court discussed R. S. 
3477. 

Conlon’s bill for injunctive relief was prompted by 
Adamski’s threat to take the funds and go to Europe. IIis 
bill teas filed before the claim had been allowed by the 
Governmenh lie anticipated the allowance of the claim. 
There was no fund upon which a lien could be impressed. 

There Had Been No Adjudication that the Claim Be Paid. 

The allegations contained in the answer of the Adminis¬ 
trator of Veterans’ affairs were of course no admission that 

the claim had been finallv allowed. In fact, it was still 

* 

pending. As the court said, there was 

4 4 An anticipated allowance of a claim against the 
Government, hence plaintiff’s contract for attorney’s 
fees is in effect but an assignment of a portion of a 
claim alleged to be pending against the Government 
* * and is a futile attempt to convey or assign 

an interest in a pending claim against the Govern¬ 
ment. ’ ’ 

The facts in the Conion case are quite dissimilar from 
the facts in the instant case. Here the bill was filed after 
the mandate of the Court of Appeals in the District of 
Columbia had been filed. The Board of Tax Appeals had 
already “ordered and decided that ‘there is overpayment 
for the year 1921 in the amount of $22,437.09’ ” (R. 20). 
This Court affirmed the decision of the Board of Tax Ap¬ 
peals on December 11, 1933, and the mandate was filed 
January 1, 1934 (R. 20). 

The only duties which remained were the purely minis¬ 
terial duties of the payment of the refund. 
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Plaintiffs alleged in their bill that the Commissioner of 
Internal Revenue “has or is about to take suclh steps as 
are usual to order the payment” of the refund (R. 4). 
Wardman denied having knowledge of this i averment 
(R. 13). The final decree impressed a lien oh check of 
the Treasurer of the United States, dated Jujie 6, 1934 
(R. 28). Nowhere in appellant’s brief is there ajny refuta¬ 
tion of the fact that nothing remained to be do^ie but the 
payment of the money. No other steps were possible. 

As the Supreme Court of the United States sai^l in Hous¬ 
ton v. Ormes, Admr., 252 U. S. 469 (supra), referring to an 

application or a contract for a lien: I 

„,. 

“Confined, as it necessarily must be, to ca|ses where 
the officials of the Government have only a njiinisterial 
duty to perform, and one in which the party Complain¬ 
ant has a particular interest, the practice is a con¬ 
venient one, well supported by both principle and 
precedent.” j 

i 

It is interesting to note that Wardman’s counsel, Mr. 
Daubin, an associate of Mr. Wright, agreed that his com¬ 
pensation would become “due and payable wheri same is 
allowed by the Commissioner of Internal Revenue and/or 
when any decision of the Board of Tax Appeals o^ Federal 
courts becomes final” (R. 24). 

The argument on page 27, et seq., of appellant’s brief, is 
entirely irrelevant. The plaintiffs were entitled fo a lien 
because their contract so provided and was so interided, and 
not because of Wardman’s insolvency. The lowjer court 
did not discuss, nor did it rely on AVardman’s insolvency 
in arriving at its determination. 

CONCLUSION. 

I 

The plaintiffs were employed under the terms cjf a con¬ 
tract which provided that they should be paid oi^t of the 
amount recovered. The claim against the Government had 

i 

I 
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matured into a final and definite award when the bill was 
filed and there was nothing left except the ministerial duty 
of paying the amount of the award to the defendant. There¬ 
fore, there was a fund or res upon which the equitable lien 
was properly impressed. The contract of employment did 
not profess to make an assignment of a pending claim 
against the Government, but, because of its language, gave 
to the plaintiffs a vested interest therein when the claim 
had matured into a final award. The contract, not pro¬ 
viding for expenses of litigation, but only for the personal 
expenses of the plaintiffs, did not, in fact, offend the doc¬ 
trine of champerty and maintenance. Neither was it, on 
its face, subject to the doctrine of champerty and mainte¬ 
nance, because that rule has no application to the prosecu¬ 
tion of claims against the Government. 

It is indeed fortunate for the plaintiffs that the law pro¬ 
vides a method whereby one who has labored long and well 
can insure payment of his compensation. Wardman admits 
in paragraph 19 of his answer that 44 he has failed to make 
provision for compensating plaintiffs” (R. 13). 

Both equity and law are on plaintiffs’ side. Wardman 
asks this Court to interpret the law so that plaintiffs’ estab¬ 
lished rights will be defeated. The appellees are confident 
that this will not be done. The decree of the lower court 
should be affirmed. 

Respectfully submitted, 

George E. Edelix, 
Theodore D. Peyser, 
Attorneys for Appellees. 

Of Counsel. 

Charles Haskell Levitt, 
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